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34-15219 ADOPTION OF SEVERAL NEW DE- 


OCTOBER 24, 1978 


LIVERY AND DISCLOSURE REQUIRE- 
MENTS OR CONFIRMATIONS SENT 
TO CUSTOMERS BY BROKERS AND 
DEALERS WHEN THEY BUY FOR OR 
FROM THEIR CUSTOMERS OR SELL 
FOR OR TO THOSE CUSTOMERS 


34-15220 PROPOSAL OF TWO RELATED RULE- 
MAKING ACTIONS THAT WOULD RE- 
QUIRE DISCLOSURE ON THE CUS- 
TOMER’S CONFIRMATION OF THE 
AMOUNT OF ANY MARK-UP, MARK- 
DOWN OR SIMILAR REMUNERATION 
IN CERTAIN “RISKLESS” TRANS- 
ACTIONS IN DEBT SECURITIES 














SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15219/October 6, 1978 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10428/October 6, 1978 


SECURITIES CONFIRMATIONS 
AGENCY: Securities and Exchange Commission. 
ACTION: 


SUMMARY: The Commission is adopting several new 
delivery and disclosure requirements for confirmations 
sent to customers by brokers and dealers when they buy 
for or from their customers or sell for or to those 
customers any security (other than U.S. Savings Bonds 
or municipal securities). Under the new requirements, 
brokers and dealers must make disclosures relating to 
odd-lot differentials, remuneration received in certain 
principal transactions, and market making activities. 
The rule also revises current requirements pertaining to 
the use of quarterly statements in lieu of immediate con- 
firmations for transactions effected pursuant to “invest- 
ment company plans.” In addition, the Commission is 
rescinding an existing rule that sets forth confirmation 
delivery and disclosure requirements that are supported 
by the new requirements. 


Final rule; rule rescission. 
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EFFECTIVE DATE: December 18, 1978 
FOR FURTHER INFORMATION CONTACT: 


Jeffrey L. Steele, Esq. 

Office of the Chief Counsel 

Division of Market Regulation 
Securities and Exchange Commission 
Washington, D.C. 20549 
(202-755-7587). 


SUPPLEMENTARY INFORMATION: . The Commission 
today announced the adoption of amendments to Rule 
10b-10 (17 CFR 240.10b-10) under the Securities 
Exchange Act of 1934 (the “‘Act”), and the rescission of 
Rule 15c1-4 (17 CFR 240.15c1-4) under the Act. The 
amendments to Rule 10b-10 prescribe certain dis- 
closures to be made by a broker or dealer when effecting 
transactions in securities (other than U.S. Savings 
Bonds or municipal securities) for or with a customer, 
and revise existing requirements for the use of quarterly 
statements in connection with “investment company 
plans.” Together with the amendments adopted today, 
Rule 10b-10, which was adopted by the Commission on 
May 5, 1977, becomes effective on December 18, 1978 
(with the exception of certain paragraphs of the rule 
which became effective on June 1, 1977).1 Rule 15c1-4, 
which sets forth existing confirmation delivery and dis- 
closure requirements, is rescinded, effective December 
18, 1978. 


Pursuant to its authority under the Act, the Commission 
is taking the actions summarized below: 


(1) Disclosure of odd-lot differentials. 


As amended, Rule 10b-10 will require brokers and 
dealers to disclose, in confirming an odd-lot transaction 
in which an odd-lot differential has been charged, that 
an odd-lot differential has been charged and that the 
amount of the differential is available upon oral or 
written request. 


(2) Disclosure of mark-ups and mark-downs in “risk- 
less” principal transactions. 


As amended, Rule 10b-10 will require a dealer trading for 
its own account to disclose the mark-up or mark-down 
ina“riskless” principal transaction in an equity security 
unless the dealer is acting as a market maker in the 





lSee Securities Exchange Act Release Nos. 13508 (May 
5, 1977), 42 FR 25318 (May 17, 1977); and 14942 (July 7, 
1978), 43 FR 30270 (July 14, 1978). 


2Paragraph (c) of Rule 10b-10 prescribes the time 
periods within which information requested by a 
customer must be given or sent to the customer. 
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security being purchased or sold. In a separate release, 
issued today, the Commission is soliciting further 
comment on whether to require such disclosure in the 
case of transactions in non-municipal debt securities 
and municipal securities. 


(3) Disclosure of market maker status. 


As amended, Rule 10b-10 will also require a dealer 
trading for its own account in an equity security to dis- 
close whether it is a market maker in the security being 
purchased or sold (otherwise than by reason of its 
acting as a block positioner in that security). 


(4) Investment company plans. 


The Commission has adopted revised procedures per- 
mitting the use of quarterly statements in lieu of 
immediate confirmations for certain transactions in 
securities issued by investment companies. 


(5) Disclosure of Best bid and offer prices. 


The Commission has withdrawn at this time its proposal 
to require confirmation disclosure by brokers and 
dealers of the best bid and offer prices displayed in 
NASDAQ or an equivalent interdealer quotation system 
at the time of a transaction in a security that is not listed 
on an exchange. 


(6) Disclosure of remuneration paid by third parties to 
dealers. 


The Commission has withdrawn at this time its proposal 
to require disclosure of remuneration paid by third 
parties to dealers. 


(7) Rescission of Rule 15c1-4. 


The Commission has rescinded Rule 15c1-4 under the 
Act. That rescission takes effect on December 18, 1978, 
the date on which Rule 10b-10, as amended, becomes 
generally effective. 


1. BACKGROUND AND PURPOSE OF RULE 10b-10. 


On September 16, 1976, the Commission announced a 
proposal (1) to adopt Rule 10b-10 to establish revised 
confirmation delivery and disclosure requirements for 
broker-dealers effecting transactions for or with the 
account of a customer and (2) to rescind Rule 15c1-4, 
which sets forth the Commission’s basic confirmation 
requirements.4 After receiving and considering the 





3See Securities Exchange Act Release No. 15220 (Oct. 
6, 1978). 


4securities Exchange Act Release No. 12806 (Sept. 16, 
1976), 41 FR 41432 (Sept. 22, 1976). 





comments of interested persons, the Commission 
adopted Rule 10b-10 with certain revisions on May 5, 
1977, and reiterated its intention to rescind Rule 
15c1-4.5 The rule’s effective date, however, was sub- 
sequently postponed until December 18, 1978.6 When it 
adopted Rule 10b-10, the Commission also decided not 
to adopt at that time certain of the provisions contained 
in Rule 10b-10 as originally proposed, such as the pro- 
posal to require disclosure of mark-ups and 
mark-downs in “riskless” principal transactions. It 
stated, however, that it would republish those 
proposals in revised form for further comment, and did 
so on June 23, 1977.” The Commission has now con- 
cluded, after considering the views of commentators, to 
adopt certain of those proposed requirements. 


The Commission believes that the confirmation is an 
important disclosure document. By requiring brokers 
and dealers to disclose facts to a customer at or before 
the completion of a transaction, as defined in the rule, 
the confirmation rule is intended to deter and prevent 
deceptive and fraudulent acts and practices. At the 
same time, confirmations can have important informa- 
tional value to customers beyond whatever value they 
may have as an investor protection measure. Among 
other things, confirmations should assist customers in 
evaluating the costs and quality of services provided by 
brokers and dealers in connection with the execution of 
securities transactions. 


Numerous factors may be pertinent to the making of an 
investment decision. In addition to various factors per- 
taining to the suitability of a security for the customer’s 
investment needs, customers may wish to take into 
account, as information material to their investment 
decisions, variations in transaction costs incurred in 
trading different types of securities and variations in the 
transaction charges of competing broker-dealers. While 
confirmations provide investors with only an after-the- 
fact record of transaction costs, they nevertheless can 
serve to make investors aware of those costs in making 
future investment decisions. 





5Securities Exchange Act Release No. 13508 (May 5, 
1977), 42 FR 25318 (May 17, 1977). 


SSecurities Exchange Act Release Nos. 14942 (July 7, 
1978), 43 FR 30270 (July 14, 1978); 14573 (Mar. 16, 
1978), 42 FR 11981 (Mar. 23, 1978); and 14184 (Nov. 17, 
1977), 42 FR 60734 (Nov. 29, 1977). 


7Securities Exchange Act Release No. 13661 (June 23, 
1977), 42 FR 33348 (June 30, 1977). 


ll. COMMISSION ACTION ON THE PROPOSED DIS- 
CLOSURE REQUIREMENTS 


A. Odd-lot differentials. 


Paragraph (a)(3) of Rule 10b-10, as amended, requires 
the disclosure of whether any odd-lot differential has 
been charged and that the amount of the differential is 
available upon oral or written request. Where an odd-lot 
differential is charged in connection with an odd-lot 
transaction, the practice within the securities industry 
has been for dealers to add that differential to the round 
lot price of the security. The Commission has 
concluded that disclosure of whether any odd-lot 
differential has been charged by a dealer should be 
made so long as that charge remains an amount added 
to or subtracted from the price of a security .8 If the odd- 
lot differential were instead reflected in the commission 
charge disclosed or exempted from disclosure pursuant 
to paragraph (a)(4)(ii) of the rule,9 it would not have to 
be separately identified. 


The Commission understands that some dealers do not 
charge any differential, that some charge either 12-1 
cents per share or 25 cents per share and that some 
charge a differential only under certain circumstances. 
Perhaps in part because of these disparities in 
practices, questions have been raised concerning the 
economic rationale for the odd-lot differential. One 
commentator asserted, “From all indications, it would 
seem that an odd-lot charge is acarry-over concept from 
the days of fixed rates that will not survive in the market- 
place of tomorrow.”19 Another commentator expressed 
the view that it would be preferable to eliminate the odd- 
lot differential altogether rather than to require its dis- 
closure. '' The Commission is not now prepared to con- 





8The Commission understands that odd-lot differen- 
tials per se are generally not charged on transactions in 
debt securities although the prices for small orders in 
debt securities vary from prices negotiated on large 
orders. The odd-lot differential requirement is not 
intended to reach those differences in pricing. See 
comment letter of Sullivan & Cromwell. 


9Paragraph (a)(4)(ii) prescribes the remuneration dis- 
closures (including brokerage commissions) to be 
made by a customer’s broker. 


10Comment letter of the National Association of 
Securities Dealers, Inc. (the “NASD”). The NASD 
pointed out, however, that the price to be paid for 100 
shares of a security could be different than the price 
which may be negotiated for orders involving either 
more or less than 100 shares. 


11See comment letter of J.&W. Seligman & Co. 
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clude that it is improper to charge an odd-lot 
differential, but it does believe customers should be 
made aware of whether an odd-lot differential has been 
charged and that the amount is available on oral or 
written request. 


The proposed amendment to Rule 10b-10 would have 
required that the amount of the odd-lot differential, if 
any, be disclosed on each confirmation. Of the seven 
commentators that addressed the proposed disclosure 
requirement, most pointed out that there were practical 
difficulties in determining whether an odd-lot differen- 
tial has been charged, identifying the amount of any 
odd-lot differential charged, and recording that informa- 
tion on the confirmation. 12 Commentators pointed out 
that differentials are not charged on all odd-lot orders. 
Furthermore, it was stated that when odd-lot orders 
have been placed with, and executed by, a specialist, 
the specialist typically does not indicate whether an 
odd-lot differential has been charged, or the amount of 
such differential, when it reports the execution to the 
customer’s broker.13 It was asserted that even if the 
amount of an odd-lot differential could be determined, 
the absence of uniform practices by specialists in 
charging odd-lot differentials would make it difficult 
and expensive to design a computer system to capture 
each charge. 14 On the other hand, it was asserted that 
manual recordation of the amount of odd-lot 
differentials could lead to increased chances for 
error.!° Commentators who perceived such difficulties 
generally believed that it would be sufficient to indicate 
on the confirmation that an odd-lot differential may have 
been charged and that the amount, if any, would be 
available on request. 


The Commission, nevertheless, believes that it is 
important that customers at least be made aware of 
whether an odd-lot differential has in fact been charged 
so that they may understand the nature of the costs 
associated with the execution of securities transactions 
on their behalf. Accordingly, as amended, Rule 10b-10 





12See, e.g., comment letters of Sullivan & Cromwell; 
Merrill Lynch, Pierce, Fenner & Smith Incorporated; 
First Manhattan Co.; and White, Weld & Co., 
Incorporated. 


13See comment letters of Sullivan & Cromwell; and 
First Manhattan Co. 


14See, e.g., comment letter of Merrill Lynch, Pierce, 
Fenner & Smith Incorporated. 


1Ssee comment letter of J.&W. Seligman & Co. 


16See comment letters of the NYSE; and Merrill Lynch, 
Pierce, Fenner & Smith Incorporated. 
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will require brokers and dealers to disclose on a 
customer’s confirmation whether an odd-lot differential 
has been charged to the customer and, if so, that the 
amount is available upon oral or written request. 
As noted above, an exception to this disclosure require- 
ment is provided if the differential or fee is included in 
the remuneration disclosed, or exempted from dis- 
closure, pursuant to paragraph (a)(4)(ii) of the rule. 


The Commission recognizes that requiring broker- 
dealers to disclose whether an odd-lot differential has 
in fact been charged on an odd-lot transaction is more 
burdensome than requiring that broker-dealers disclose 
that such a differential may have been charged. The 
former requires broker-dealers to make a specific entry 
in confirming an odd-lot transaction on which a 
differential has in fact been charged, whereas the latter 
could be satisfied by a standard legend without any 
specific notation on each odd-lot confirmation. At the 
same time, requiring disclosure of whether an odd-lot 
differential has been charged may be somewhat less 
burdensome than the odd-lot provision as originally 
proposed, which would have required disclosure in each 
case of the specific amount of any differential charged. 
While broker-dealers may have to incur reprogramming 
and other costs in preparing for either requirement, the 
requirement adopted by the Commission may involve 
less risk of error and appears to the Commission to 
represent, at this time, an appropriate balancing of the 
need to provide adequately for disclosure to investors 
and the need to be cautious in imposing regulatory 
burdens on brokers and dealers. 17 


B. Mark-ups or mark-downs by dealers effecting “risk- 
less” principal transactions. 


Paragraph (a)(5)(i) of Rule 10b-10, as “eee. requires 


a dealer (other than a market maker)'® acting as a 
principal for his own account to disclose the amount of 
any mark-up, mark-down, or similar remuneration 
received in a transaction in an equity security when, 
after receiving an order to buy or sell a security from a 
customer, the dealer purchases the security from 
another person to offset a contemporaneous sale to 





7As proposed, the odd-lot differential disclosure 
requirement was phrased in terms of any odd-lot 
differential paid “directly or indirectly” by the customer. 
The Commission has deleted those words and refrained 
from adding them to other parts of the confirmaton rule 
since the rule by its terms would reach any direct or 
indirect payment of the various types covered even 
without the addition of the words “directly or 
indirectly.” See also Section 20 of the Act. 


18The term “market maker” is defined in Section 
3(a)(38) of the Act (15 U.S.C. 78c(a)(38)). 





such customer or sells the security to another person to 
offset a contemporaneous purchase from such 
customer. 


The Commission has concluded that it is necessary and 
appropriate for the protection of investors to require 
disclosure of the amount of mark-ups or mark-downs in 
“riskless” principal transaction in equity securities. Dis- 
closure of mark-ups and mark-downs will enable 
customers to make their own assessments of the 
reasonableness of transaction costs in relation to the 
services offered by broker-dealers. The level of trans- 
action costs for a particular transaction may vary among 
broker-dealers and may also vary in accordance with the 
nature of the security being purchased or sold. The 
Commission believes that it can be important for 
customers to be aware of such variations in transaction 
costs to the extent practicable and believes disclosure 
of mark-ups and mark-downs in “riskless” principal 
transactions in equity securities will help accomplish 
that goal. 


In addition, as is discussed further below, the 
Commission believes that competition among broker- 
dealers may well be an effective supplement to existing 
regulatory controls on mark-ups and mark-downs in 
limiting the opportunity for unreasonable charges. In 
the absence of disclosure of mark-ups and mark-downs 
in such transactions, the possibility of real competition 
with respect to the level of such charges appears 
remote. “Riskless” principal transactions, as defined in 
the rule, are in many respects equivalent to transactions 
effected on an agency basis, 'Y and customers should 
be made aware of the costs incurred regardless of 
technical variations employed by broker-dealers in 
structuring such transactions. 





19The Commission does not mean to suggest, however, 
that all disclosures pertaining to “riskless” principal 
transactions should be identical to those required for 
agency transactions. For example, the Commission has 
not proposed any general requirement that broker- 
dealers effecting “riskless” principal transactions dis- 
close the identity of the “other side.” 


20The language of the mark-up disclosure requirement 
has been revised to eliminate certain ambiguities. As 
adopted, it applies whenever a broker-dealer not acting 
as a market maker, after having received an order to buy 
from a customer, purchases the security from another 
person to offset a contemporaneous sale to the 
customer or, after having received an order to sell from 
such customer, sells the security to another person to 
offset acontemporaneous purchase from the customer. 
That requirement would apply regardless of variations in 
mechanical techniques for structuring and sequencing 
transactions that are designed to offset one another. 


A substantial portion of the transactions in equity 
securities effected by broker-dealers for retail 
customers are effected on exchanges and in the over- 
the-counter markets on an agency basis and the 
commissions charged are disclosed to the customer. 
Consequently, the absence of such disclosure of 
compensation in “riskless” principal transactions may 
mislead unsophisticated customers into believing that 
no such compensation is being paid. Even if the investor 
is not so misled, he is left with uncertainty as to how the 
broker-dealer is being compensated as well as the 
amount of such compensation. This uncertainty can 
have an adverse effect on investor confidence in the 
over-the-counter market... 


Commentators, however, asserted that for several 
reasons this requirement is both unnecessary and inap- 
propriate. First, commentators urged that the mark-up 
disclosure requirement is not necessary to protect 
investors. It was suggested that the Rules of Fair 
Practice of the NASD already provide sufficient protec- 
tion against overreaching by dealers.<' In that connec- 
tion, commentators referred particularly to the NASD’s 
rule requiring a broker-dealer, when acting for his own 
account, to “buy or sell at a price which is fair” 2 and the 
“mark-up rule” or “five percent policy,” embodied in an 
interpretation thereunder. Commentators stated that 
the NASD’s siete rule has been vigorously and 
effectively enforced. 3 Similarly, it was suggested that 





For example, a broker-dealer filling a customer’s pur- 
chase order would not avoid the requirement by 
effecting asale to his customer immediately before pur- 
chasing the security from another person instead of first 


- purchasing the security from the other person for resale 


to the customer and then selling it to the customer. 
Similarly, a broker-dealer would not avoid the require- 
ment in filling a customer’s sale order by first 
purchasing the security from the customer for resale to 
another person and then selling it to that other person 
instead of first selling it to the other person and then 
purchasing it from his customer. In addition, the pro- 
vision adopted makes clear that disclosure of the 
mark-up or mark-down would be required regardless of 
whether the same share certificates were delivered to 
the other side of the “riskless” principal transaction in 
circumstances where the broker-dealer’s principal 
transactions were structured as offsetting transactions. 


21See, e.g., comment letters of Peterson & Co.; 
Reinholdt & Gardner; Mabon, Nugent & Co.; Roose, 
Wade & Co.; White Weld & Co., Inc.; and the NASD. 


22See Article Ill, Section 4, of the NASD Rules of Fair 


_Practice, NASD Manual (CCH) 92154. 


23See, e.g., comment letters of the NASD; Merrill 
Lynch, Pierce, Fenner & Smith Incorporated; and Wein- 
rich, Zitzmann, Whitehead, Inc. 
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the “best execution rule” of the NASD24 “has been 
effective in preventing dealers’ overreaching and has 
resulted in customers receiving best execution in the 
over-the-counter market.”“? Some commentators also 
expressed the view that industry competition is 
sufficient to limit opportunities for abuse.26 In 
addition, it was suggested that brokers and dealers are 
constrained to keep mark-ups within reasonable limits 
because they are aware that the public has access to 
external sources for quotations in many securities.27 It 
was also pointed out that in any event customers are 
free to request disclosure of the remuneration received 
by broker-dealers, and customers may stipulate the 
amount of the mark-ups they are willing to pay. 


In proposing the mark-up disclosure requirement for 
“riskless” principal transaction, the Commission did 
not intend to replace any of the NASD investor protec- 
tion provisions enumerated above. The mark-up dis- 
closure requirement is intended to supplement those 
provisions. Nor did the Commission intend to imply that 
broker-dealers routinely charge excessive or unreason- 
able mark-ups or mark-downs in securities transactions 
with their customers. At the same time, disclosure of 
mark-ups and mark-downs is an appropriate means of 
insuring that customers have an opportunity to identify 
and object to any unreasonably high charges. That 
opportunity may well serve as a significant means of 
protecting investors against unfair and unreasonable 
pricing practices. It may also, as a practical matter, per- 
mit those broker-dealers which consistently observe the 
highest standards of practice to compete more 
effectively against broker-dealers which on occasion or 
more frequently charge unreasonably high mark-ups or 
mark-downs. In that way, the “riskless” principal dis- 
closure requirement may help to insure that brokers and 
dealers adhere to appropriate standards of professional 
responsibility. 





24See Interpretation .03 under Article Ill, Section 1 of 
the NASD Rules of Fair Practice, NASD Manual (CCH) 
972151. 


25See comment letter of the Securities Industry Associ- 
ation, citing the statement made by Gordon S. Macklin, 
President, NASD, at the Commission’s Hearings on Off- 
Board Trading Rules (August 16, 1977), Securities and 
Exchange Commission File No. 4-180. 


26See comment letters of Arthurs, Lestrange & Short; 
Peterson & Co.; and Reinholdt & Gardner. 


27See comment letters of Reinholdt & Gardner; Mr. G. 
Shelby Friedrichs; and White, Weld & Co. Incorporated. 


28See comment letter of Sutro & Go., Inc. 
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Furthermore, the Commission does not view the “risk- 
less” principal disclosure requirement solely as a @ 
means to address abusive practices; as noted above, the Q 
“riskless” principal requirement is important also to 
permit investors themselves to make informed judg- 
ments about the transaction services they receive and 
pay for. Disclosure of mark-ups and mark-downs in 
“riskless” principal transaction should assist investors 
in comparing the costs they incur in transactions 
effected by broker-dealers on either an agency or “risk- 
less” principal basis and in assessing those costs in 
relation to the quality of services provided by competing 
broker-dealers. 





29The mark-up rule of the NASD does not impose any 
precise upper limit on the range of permissible mark- 
ups. As the NASD Rules of Fair Practice indicate, the 
mark-up policy is “a guide—not a rule” (see interpreta- 
tion of Article Ill, Section 4, NASD Rules of Fair 
Practice). Some commentators observed that flexibility 
in any mark-up policy is desirable in view of the variety 
of factors relevant to a determination of what 
constitutes an appropriate mark-up. The “riskless” 
principal disclosure requirement should, nevertheless, 
be useful to investors in evaluating transaction costs in 
all situations regardless of compliance or non-compli- 
ance with NASD rules. 


In that connection, the Director of the Corporation and 
Securities Bureau of the Department of Commerce of 
the State of Michigan observed: 


From various investigations and enforce- 
ment proceedings in this state, a pattern 
appeared whereby small brokerage firms 
have been purchasing low-rated securities 
and using high pressure sales techniques to 
place them with unsophisticated and 
inexperienced investors. During the sales 
period the market price in thinly traded 
securities was maintained by small 
purchases. The securities were sold to the 
public at NASD maximum mark-up, 
producing high yields to the firm, followed 
shortly by substantial investor losses in the 
millions of dollars. 


| would note also that certain small firms 
have engaged in the practice of advertising 
highly rated securities in local papers, 
drawing in unsophisticated investors, and 
selling them to the public in riskless trans- 
actions at maximum NASD mark-ups, 
despite the fact that most firms in the area 
were charging acommission at significantly 
lower rates. 





_ The assertion that existing competitive forces may deter 
unreasonable mark-ups might be true in some instances 
but does not lead the Commission to conclude that this 
disclosure requirement is unnecessary. Current 
quotations are, of course, not always available to public 
investors for all securities; in addition, many investors, 
particularly individuals, may not always be able to 
acquire inside or inter-dealer quotations on over-the- 
counter securities. In light of the reluctance evident in 
numerous comment letters to reveal mark-ups to the 
public, 30 it is not clear that all, or even most, customers 
would be able to obtain such information in the absence 
of a requirement of the sort imposed by Rule 10b-10. 
Unless such information is made available, it seems 
unlikely that customers can, without great difficulty, 
compare the costs of effecting transactions that are 
structured as “riskless” principal transactions.9" 


The second principal concern of commentators was that 
the mark-up disclosure requirement would impose 
costs upon dealers that outweighed the benefits of dis- 
closure. It was observed that to disclose the mark-up or 
mark-down would increase the expense of confirming 
transactions.“© Some suggested that disclosure of 
mark-ups would adversely affect the income of dealers, 
in that, as a general rule, mark-ups, although reason- 
able, might be difficult to justify, and as a result, might 
have to be decreased.’Y Several commentators stated 
that in no other business are gross profits required to be 
disclosed, and they argued that it is unfair to single out 
the securities industry in this way4 A decrease in mark- 





30For example, Weinrich, Zitzmann, Whitehead, Inc. 
stated in its comment letter that “the customer has no 
fundamental right to this information.” 


31See also Securities and Exchange Commission, 
Report of Special Study of Securities Markets, H.R. 
Doc. No. 95, Pt. 2, 88th Cong., 1st Sess. 676 (1963). As 
noted earlier, brokers acting as agents have been 
required to disclose commissions on confirmations. 
Some commentators questioned, however, whether 
customers are able to judge the fairness of a mark-up 
(see, e.g., comment letter of Investment Income 
Services, Inc.). On the other hand, an investor’s ability 
to judge mark-ups may well improve as a result of dis- 
closure. 


32See, e.g., comment letters of Mr. Keith Wentz; 
Richards, Merrill & Peterson, Inc.; Investment Income 
Services, Inc.; and Jefferies & Co., Inc. 


33See, e.g., comment letters of Lowell H. Listrom & 
Co., Inc.; Sutro & Co., Inc.; Investment Income Service, 
Inc.; Barrett & Co.,; and Handel, Lundborg & Co. 


34See, e.g., comment letters of Adams, Hess, Moore & 
Co.; Imperial Investment Co.; Mabon, Nugent & Co.; 
Elmer E. Powell & Co.; and Weinrich, Zitzmann, White- 
head, Inc. 


ups reportedly would destroy the incentive of securities 
salesmen, and, consequently, the public’s interest in 
purchasing securities would decline.-Y It was also 
asserted that, because brokers provide numerous 
uncompensated services, profitable principal trans- 
actions are necessary to recoup expenses. 


These arguments appear to the Commission to be over- 
stated. The mark-up disclosure requirement is not 
applicable to all principal transactions engaged in by 
broker-dealers, but solely to those transactions in 
which the dealer structures as two back-to-back 
principal transactions what is in economic substance an 
agency transaction. Furthermore, these arguments all 
appear to be premised upon the assumption that if 
customers knew what they are routinely being charged 
on “riskless” principal transactions, they would object 
because they would invariably view mark-ups or mark- 
downs as unfair and be able without any reasonable 
basis to force dealers to lower mark-ups currently 
charged. While competitive forces might cause mark- 
ups to be lowered in some instances, the Commission 
has not adopted this disclosure requirement on the 
basis of any predictions as to its effects on the level of 
mark-ups. Instead, the Commission has -nased its 
decision to adopt the requirement in large part on the 
belief that investors should have an opportunity to make 
their own informed judgments as to the reasonableness 
of transaction charges. 


The fact that mark-up disclosure may or may not be 
made in other industries does not answer the question 
whether such arequirement is appropriate for securities 
transactions. Because of the special nature of 
securities, analogies to the standards of conduct pre- 
vailing in other industries may not be pertinent. Indeed, 
by the very nature of a broker-dealer’s relationship with 
its securities customers, and particularly its retail 
customers, the broker-dealer is frequently in an 
advisory role where principles of caveat emptor and 
arm’s length bargaining are simply not applicable. 
Although a securities professional generally may act 
both as broker and as dealer with his securities 
“customers, the Commission, the self-regulatory organi- 
zations and the courts have recognized that the 
existence of special duties toward those customers 
does not turn on the capacity in which the securities 
professional acts.3”. In addition to those grounds for 





35See, e.g., comment letters of Wulff, Hansen & Co.; 


Mabon, Nugent & Co.; 
Corporation. 


and Carolina Securities 


36See comment letter of Martin Nelson & Co. 


37 See, e.g., Arleen W. Hughes, 27 SEC 629 (1948), aff'd 
sub nom. Arleen W. Hughes v. SEC, 174 F.2d 969 (D.C. 
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finding analogies to other industries not pertinent in 
this context, there is a practical ground. Whereas the 
prices of many retail goods are relatively stable, per- 
mitting customers to “comparison shop,” securities 
prices are sufficiently volatile to make comparison 
shopping on the basis of net price extremely difficult in 
many instances, particularly for retail customers. 


Predicting that the cost of preparing confirmations 
would rise and income would fall as a result of the mark- 
up disclosure requirement, many commentators also 
predicted that the structure of the securities industry 
would be altered. Some predicted that the financial 
condition of small securities firms would be 
threatened.YY Commentators also predicted that the 
liquidity in locally and inactively traded securities would 
be adversely affected by this disclosure requirement.40 
It was suggested that the increased costs occasioned by 
the difficulty of effecting transactions in these 
securities justifies a greater mark-up than for exchange- 
listed or more widely traded over-the-counter securities. 
The Commission believes, however, that even if 
mark-ups for these securities are justified, investors are 
entitled to know the amounts of such charges. The 
depth of the markets for, and liquidity of, locally traded 
securities and the continued ability of small broker- 
dealers to compete are matters of concern to the 
Commission, but the assertions made by commenta- 
tors are highly speculative, depending in large part on 
predictions and certain other competitive implications 
of the “riskless” principal requirement are further 
discussed later in this release.4! 





Continued from preceding page 

Cir. 1949); Charles Hughes & Co., Inc., 13 SEC 676 
(1943), aff'd sub nom. Charles Hughes v. SEC, 139 F.2d 
434 (2d Cir. 1943); Duker v. Duker, 6 SEC 386 (1939); 
Chasins v. Smith Barney & Co. Inc., 305 F. Supp. 489 
(S.D.N.Y. 1969), aff'd, 438 F.2d 1167 (2d Cir. 1971); 
Opper v. Hancock Securities Corp., 250 F. Supp. 668 
(S.D.N.Y.), aff'd, 367 F.2d 157 (2d Cir. 1966); Cant v. 
A.G. Becker & Co., Incorporated, 374 F. Supp. 36 
(N.D. Ill. 1974). See generally NASD Rules of Fair 
Practice, NASD Manual (CCH), 42001 et seq. 


38See comment letters of Martin Nelson & Co.; and 
Mabon, Nugent & Co. 


39See, e.g., comment letters of Wulff, Hansen & Co.; 
Mr. G. Shelby Friedrichs; Handle, Lundborg & Co.; and 
Smyth, Akins & Lerch, Inc. 

40See, e.g., comment letters of the NASD; Elmer E. 
Powell & Co.; Mabon, Nugent & Co.; Lowell M. Listrom 
& Co.; and Reinholdt & Gardner. 


41 See text accompanying note 51. 
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Debt Securities. Finally, the Commission notes that 
several commentators have argued that a disclosure 
requirement for “riskiess” principal transactions should 
not apply to debt securities. 


The Commission first proposed to require confirmation 
disclosure of mark-ups and mark-downs in “riskless” 
principal transactions in September 1976, when it pub- 
lished its proposal to adopt Rule 10b-10.43 As originally 
proposed, Rule 10b-10 would have required disclosure 
of mark-ups and mark-downs in “riskless” principal 
transactions in equity and debt securities, including 
municipal securities. When the Commission adopted 
Rule 10b-10 in May 1977,44 it provided that Rule 10b-10 
would not apply to municipal securities. At the same 
time, the Commission determined to revise and 
republish for further public comment the “riskless” 
principal mark-up disclosure provision.*Y The proposal, 
as then revised, applied to both equity securities and 
non-municipal debt securities. 


Shortly after the Commission proposed those amend- 
ments, the MSRB undertook to determine whether 
confirmation disclosure of mark-ups and mark-downs 
should be required in the case of municipal securities. 
On August 3, 1977, the MSRB solicited public comment 
on that question and later held two public meetings in 
October 1977. Following those meetings, the MSRB 
sent to the Commission a letter dated November 16, 
1977, summarizing some of the arguments made by 
commentators opposed to disclosure of mark-ups and 
mark-downs. On February 10, 1978, the MSRB sent to 
the Commission a letter in which it stated its conclusion 
that “the imposition of a requirement to disclose 
remuneration in principal transactions in municipal 





42See, e.g., comment letters of Goldman, Sachs & Co.; 
John Nuveen & Co., inc.; Mabon, Nugent & Co.; Merrill 
Lynch, Pierce, Fenner & Smith Incorporated; the 
Municipal Securities Rulemaking Board (the “MSRB”); 
the Securities Industry Association, and Sullivan & 
Cromwell. A number of persons who did not comment 
on this proposed amendment to Rule 10b-10 
commented on a similar provision published by the 
Commission when it proposed to adopt Rule 10b-10. 
See Securities Exchange Act Release No. 12806 (Sept. 
16, 1976), 41 FR 41432 (Sept. 22, 1976). 


43See Securities Exchange Act Release No. 12806 
(Sept. 16, 1976), 41 FR 41432 (Sept. 22, 1976). 


44See Securities Exchange Act Release No. 13508 (May 
5, 1977), 42 FR 25318 (May 17, 1977). 


45 See Securities Exchange Act Release No. 13661 (June 
23, 1977), 42 FR 33348 (June 30, 1977). 





securities is unnecessary and inappropriate.”46 


The Commission has determined to defer a final 
decision on whether to require disclosure of “riskless” 
principal compensation in transactions in debt 
securities, including municipal securities, in order to 
solicit more specific public comment on that matter. 
The MSRB has provided its views, as well as those of 
several commentators in the municipal securities 
industry, on the application of such a requirement to 
transactions in municipal securities. Nevertheless, the 
Commission received very limited comment on the 
application of “riskless” principal disclosures to non- 
municipal debt securities. In a separate release, issued 
today, the Commission is soliciting further comment on 
those matters in connection with specific rule proposals 
that would require such disclosure for “riskless” 
principal transactions for municipal and non-municipal 
debt securities.47 


Exclusion of market makers. The “riskless” principal 
mark-up disclosure requirement does not apply to a 
transaction in a security for which a dealer acts as a 
“market maker.” The term “market maker” is defined in 
Section 3(a)(38) of the Act to mean “any specialist 
permitted to act as a dealer, any dealer acting in the 
capacity of block positioner, and any dealer who, with 
respect to a security, holds himself out (by entering 
quotations in an inter-dealer communications system or 
otherwise) as being willing to buy and sell such security 
for his own account on a regular or continuous basis.” 


The Commission has provided an exemption for market 
makers because the “riskless” principal disclosure 
requirement might otherwise create substantial compli- 
ance problems for market makers. In making a two- 
sided market, involving price quotations for both the bid 
and the offer, a market maker may often engage in trans- 
actions that effectively offset one another, giving the 
appearance of being “riskless” principal transactions, 
even though the market maker did not structure any 
particular pair of transactions as offsetting, “riskless” 
principal transactions. As a result, the problem of 
identifying when a “riskless” principal disclosure might 
have to be made could create substantial practical and 
interpretive difficulties for a bona fide market maker. 
For that reason, the Commission has determined to 
provide an exemption from the “riskless” principal dis- 
closure requirement for broker-dealers which are in fact 
acting as market makers in the security in which 





46The MSRB’s letters of November 17, 1977 and 
February 10, 1978 have been filed in Securities and 
Exchange Commission File No. S7-654. 


47 See Securities Exchange Act Release No. 15220 (Oct. 
6, 1978). 


customer transactions are being effected. At the same 
time, the Commission cautions that those not actually 
making a bona fide market in a security will not qualify 
for the market maker exemption. 


As noted above, the statutory definition of the term 
“market maker” includes “any dealer acting in the 
capacity of block positioner.” While the term “block 
positioner” is not defined in the Act, the term is 
generally used to describe a broker-dealer who 
facilitates the execution of a block transaction in an 
equity security by positioning at least some part of the 
block, that is by committing its own capital to fill a part 
of acustomer’s block sale order or effecting a short sale 
(or a sale from inventory) to fill part of a customer’s 
block purchase order.4 


Because a block transaction in a particular security is 
generally distinguishable from other transactions in 
that security, the Commission has not attempted to 
define the term “block” or the term “block positioner” 
for purposes of Rule 10b-10. A determination as to 
whether a quantity of a security is a block necessarily 
rests to some degree on the purpose for which the 
determination is being made and frequently involves the 
number of shares as well as the dollar value of the 
shares traded.49 In an effort to provide some objective 
guidance, the Commission notes that an order involving 
a quantity of securities having market value of $200,000 
should generally be considered to involve a block for 
purposes of Rule 10b-10.59 The Commission stresses, 
however, that the $200,000 guide is intended merely to 
provide a general standard for those seeking to 
establish their entitlement to the market maker 
exemption in Rule 10b-10 on the basis of their acting as 
block positioners and should not be considered to be 
the exclusive measure for Rule 10b-10 or for other 
purpose in circumstance where a different result would 
be appropriate. 


In assembling the “other side” of a block transaction, 
broker-dealers are frequently able to fill portions of a 
block order by effecting transactions with other 





48Biock positioners are sometimes described as 
“upstairs market makers” since they augment the 
market making capacity offered by exchange specialists 
and other dealers who make two-sided markets. 


49See, e.g., NYSE Rule 127, 2 NYSE Guide (CCH) 
42127; and Proposed Rule 13e-2(d), Securities 
Exchange Act Release No. 10539 (Dec. 6, 1973), 2 
Federal Securities Law Reporter (CCH) 979,600. 


S0see Rule 17a-17 (b)(1), 17 CFR 240.17a-17(b)(1); 
Regulation U of the Board of Governors of the Federal 
Reserve System, 12 CFR 221.3(z)(2). 
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customers, leaving only a residual portion to be 
positioned for the broker-dealer’s own account. 
Particularly if the block transaction is effected in the 
over-the-counter market, it appears possible for the 
broker-dealer to structure such transactions with 
customers on the “other side” either as agency trans- 
actions at disclosed commissions or as “riskless” 
principal transactions. Accordingly, questions might 
arise as to whether any such “riskless” principal trans- 
actions should be exempt as block positioning (and 
thus market making) transactions or, instead, treated 
separately as non-block positioning -transactions and 
thus subject to the disclosure requirement of Rule 
10b-10, even though the broker-dealer has positioned, 
at its own risk, some portion of the block order. As a 
general matter, the Commission believes that the 
phrase “acting in the capacity of block positioner,” as it 
relates to the market maker exemption from the “risk- 
less” principal disclosure requirement, should be inter- 
preted to make the exemption available for portions of a 
block trade which may take the form of “riskless” 
principal transaction with persons on the “other side” 
where the broker-dealer has positioned at its own bona 
fide risk more than a nominal part of the block order. 


Competitive implications. Several commentators 
stated that the “riskless” principal proposal could have 
anticompetitive effects. Since the proposed 
disclosure requirement did not apply to market making 
transactions or bona fide inventory transactions, some 
commentators suggested that adoption of the require- 
ment might result in a disparity between broker-dealers 
who routinely deal from a bona fide inventory or act as 
market makers and those who do not and instead effect 
“riskless” principal transactions. 


While, for practical considerations, the disclosure 
requirement applies only to “riskless” principal trans- 
actions and not to bona fide inventory or market making 
transactions, the Commission is not persuaded that 
that disparity will necessarily result in any unjustifiably 
anticompetitive or discriminatory effect. It has been 
pointed out that many regional and smaller broker- 
dealers often effect “riskless” principal transactions, 
but it appears that some larger, nationally based firms 
effect either “riskless” principal or agency transactions 
in securities in which regional firms make markets. In 
addition, it is by no means clear that the disclosure of 
mark-ups and mark-downss will cause customers of 
firms making such disclosures to go elsewhere. 


Predictions that such a pattern could develop depend in 
large measure on the speculative assumption that 





51See n. 41, supra. 


52See, e.g., comment letter of Mabon, Nugent & Co. 
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customers will inappropriately conclude that the prices 
they receive from dealers who disclose mark-ups and 
mark-downs are necessarily inferior to the prices they 
obtain when dealing “net” with other broker-dealers 
whose mark-ups and mark-downs remain undisclosed. 
In that connection, the Commission notes that one 
leading broker-dealers for several years has followed a 
policy of disclosing mark-ups and mark-downs in 
principal transactions in equity securities, epparenly 
without adverse effects on its competitive position.? 


At the same time, disclosure of mark-ups and mark- 
downs in “riskless” principal transactions may enhance 
competition in the pricing of services provided by broker 
dealers. In the absence of mark-up or mark-down dis- 
closure in “riskless” principal transactions, it remains 
difficult for customers to assess the level of transaction 
costs incurred in relation to the services provided in 
connection with those transactions. 


On balance, and in the absence of any clear support for 
the proposition that investors will generally make 
inappropriate decisions regarding disclosed trans- 
action costs, the Commission does not believe that this 
disclosure requirement will impose any burden on 
competition that would not be necessary or appropriate 
in furtherance of the purposes of the Act. 


C. Market making. 


Paragraph (a)(5)(ii) of Rule 10b-10 in the form proposed 
would require that a dealer effecting a transaction in an 
equity security disclose whether he is a market maker in 
that security.°* This provision codifies certain 
principles of existing case law.°5 While commentators 
generally did not object to it, a few questioned the need 
to apply the requirement to those broker-dealers which 
are market makers solely by reason of their acting as 
block positioners.Y° The Commission has concluded 
that it would be appropriate to exclude from the dis- 
closure requirement a dealer which, in the transaction in 
question, is a market maker, within the meaning of 





53in addition, exchange member firms dealing in listed 
equity securities apparently have not been competi- 
tively disadvantaged in doing business at disclosed 
commissions while third market firms were dealing at 
net prices in the same securities. 


54The term “market maker” is defined in Section 
3(a)(38) of the Act. 


55See Chasins v. Smith Barney & Co., Inc., 438 F.2d 
1167 (2d Cir. 1971). 


56See comment letters of Salomon Brothers; and the 
Securities Industry Association. 





Section 3(a)(38) of the Act, sclely by reason of its acting 
as a block positioner. 


D. Prevailing market prices. 


The Commission has decided to withdraw its proposal 
to amend Rule 10b-10 to require disclosure on confirma- 
tions of the best bid and offer prices displayed on Level 
2 of NASDAQ, or on an equivalent inter-dealer quotation 
system, at the time the transaction was effected. 


Numerous commentators urged for several reasons that 
the Commission not adopt this proposal. First, it was 
suggested, in light of the protection provided by the 
NASD’s mark-up policy>8 and best execution rule?’ and 
the availability of quotations, °Y that this requirement is 
unnecessary. It was also conjectured that enforcement 
of this provision would prove cumbersome. 


Second, it was stated that the proposal could increase 
substantially the costs of doing business for some 
broker-dealers. It was suggested that, inasmuch as 
some broker-dealers now subscribe only to Level 1 of 
NASDAQ, this provision would require them either to 
absorb the expense of subscribing to Level 2 of 
NASDAQ or to forego trading in all securities except 
those traded on a national securities exchange or those 
not listed on any electronic quotation service. 

Commentators further suggested that the proposal 
might also require some broker-dealers to acquire new 





5/See paragraph (a)(4) of the proposed amendments to 
Rule 10b-10, Securities Exchange Act Release No. 
13661 (June 23, 1977), 42 FR 33348 (June 30, 1977). 


S8article lll, Sec. 4 of the NASD Rules of Fair Practice, 
NASD Manual (CCH) 92154. See comment letters of 
Merrill Lynch, Pierce, Fenner & Smith Incorporated; 
Reinholdt & Gardner; Roose, Wade & Co.; and the 
National Securities Traders Association. 


S9article Ill, Sec. 1 of the NASD Rules of Fair Practice, 
interpretation .03, NASD Manual (CCH) 92151. See 
comment letters of Morgan, Olmstead, Kennedy & 
Gardner, Inc.; and the National Securities Traders 
Association. 


60See comment letters of Morgan, Olmstead, Kennedy 
& Gardner, Inc.; Reinholdt & Gardner; and Herzog, 
Heine & Co., Inc. 


61sSee comment Iciters of the NASD; and the National 
Securities Traders Association. 


62See comment letters of Wulff, Hansen & Co.; 
Jefferies & Co., Inc.; J. & W. Seligman & Co.; the NASD; 
the National Securities Traders Association; and S.C. 
Parker & Co., Inc. 


computer facilities®S or to adapt their existing computer 
facilities so that they could interface with NASDAQ 
Level 2 or some other information system for the 
purpose of capturing quotations at the time orders are 
executed.94 |f quotations were instead entered 
manually, it was noted, the likelihood for error might 
increase substantially and broker-dealers might have to 
adopt costly procedures to verify the information 
recorded.°Y Finally, several commentators contended 
that, for transactions involving more than 100 shares, 
inside market quotations for 100 shares would be 
irrelevant°° and might mislead customers as to the 
quality of executions they were receiving.°! In addition, 
it was conjectured that requiring the disclosure of inside 
market prices might pressure broker-dealers to lower 
retail prices to inside market levels.°° If retail prices fell 
closer to inside market levels, commentators 
suggested, broker-dealers might be discouraged from 
effecting transactions in over-the-counter securities, 
and the liquidity of markets in those securities might 
thereby be endangered.69 


While the Commission has not concluded that any or all 
of these arguments obviate the ultimate need for dis- 
closure of best bid and offer prices, it has determined to 
withdraw the proposed requirement at this time. The 
Commission intends, however, to give additional 
consideration to the disclosure of “inside” or inter- 
dealer quotations as other legal and technological 
developments occur. 





63See comment letters of Reinholdt & Gardner; and 
Goldman Sachs & Co. 


64 See comment letter of Merrill Lynch, Pierce, Fenner & 
Smith Incorporated. 


65See comment letters of Arthurs, Lestrange & Short; 
Jefferies & Co.; and Merrill Lynch, Pierce, Fenner & 
Smith Incorporated. : 


66See, e.g., comment letters of S.C. Parker & Co., Inc.; 
the NASD; Merrill Lynch, Pierce, Fenner & Smith 
Incorporated; Reinholdt & Gardner; and Goldman, 
Sachs & Co. 


67See, e.g., comment letters of Merrill Lynch, Pierce, 
Fenner & Smith Incorporated; Sutro & Co., Inc.; J. & W. 
Seligman & Co.; NASD; and the Nationa! Securities 
Traders Association. 


68See, e.g., comment letters of Arthurs, Lestrange & 
Short; Morgan, Olmstead, Kennedy & Gardner, Inc.; 
and Herzog, Heine & Co., Inc. 


69See comment letter of Morgan, Olmstead, Kennedy & 
Gardner, Inc. 
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E. Remuneration paid by third parties to dealers. 


The Commission has decided to withdraw its proposal 
to require disclosure of the source and amount of 
certain remuneration received or to be received by a 
dealer from any person other than the customer. 0 That 
provision was intended to require disclosure of special 
or irregular inducements paid by a third party to a dealer 
in connection with a securities transaction. 


In withdrawing its proposal to require confirmation dis- 
closure of such payments, the Commission stresses 
that it is not in any way suggesting that such disclosure 
would not be required under other Commission rules or 
provisions of the Act. Indeed, the Commission believes 
that a failure to disclose special payments intended to 
induce dealers to effect transactions with customers 
would violate the antifraud provisions of the Act. 


At the same time, however, the Commission intends to 
consider whether broker-dealers should be required to 
disclose the amount of special compensation paid by a 
broker or dealer to an account executive or any other 
person associated with the broker or dealer in 
connection with customer transactions in a security 
designated by the broker-dealer where (1) investment 
recommendations for the purchase or sale of that 
security are made to customers and (2) such compensa- 
tion exceeds the normal or customary renumeration that 
would otherwise have been paid by the firm to that 
employee or associated person. Among other things, it 
appears that many customers may regard the amount of 
such additional renumeration as important in evaluating 
investment recommendations made to them. Before 
proposing any such requirement, however, the Commis- 
sion would appreciate receiving any data, views or argu- 
ments interested persons may care to make concerning 
such a requirement. 


lll. PROPOSAL TO PERMIT THE DELIVERY OF 
QUARTERLY CONFIRMATIONS FOR INVESTMENT 
COMPANY PLANS 


Paragraph (b) of Rule 10b-10, as amended, permits 
brokers and dealers to use quarterly statements instead 
of immediate confirmations for transactions effected 
pursuant to investment company plans as defined in 
paragraph (d)(5) of the rule. Investment company plans, 
as defined, include (1) individual, tax qualified retire- 
ment plans, (2) contractual or systematic plans 
pursuant to which a customer agrees to buy specified 
securities in specified amounts at regular intervals and 





70See paragraph (a)(5)(i) of the rule as proposed to be 
adopted in Securities Exchange Act Release No. 13661 
(June 23, 1977), 42 FR 33348 (June 30, 1977). 
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(3) certain group plans where the members of the group 
purchase securities collectively through a person desig- 
nated by the group provided that the purchase arrange- 
ments meet several specific requirements. 


The Commission has previously permitted the use of 
quarterly statements rather than immediate confirma- 
tions in some circumstances in order to reduce regula- 
tory costs that appear to outweigh the benefits to 
investor protection. The Commission has examined the 
existing quarterly statement provisions of Rule 15c1-4 
in light of its understanding that the quarterly statement 
procedure has not been used. The Commission has 
sought to revise those procedures for investment 
company plans to the extent it believes appropriate in 
view of the need to maintain adequate protection for 
investors and has determined to adopt paragraph (b) 
and the definitions set out in paragraph (d) substantially 
in the form proposed. 


Most of the comments concerning the investment com- 
pany plan provisions were to the effect that, unless 
revised still further, the procedure for quarterly state- 
ments would remain unused. At the outset, some 
commentators suggested that the definition of “invest- 
ment company plan” in paragraph (d)(5) of the rule is too 
limited to make the quarterly procedure useful.‘ ' It was 
suggested that the quarterly procedure would not be 
economically feasible because qualifying plans do not 
represent a significant proportion of all accounts and 
are not readily identifiable. One commentator 
suggested that the quarterly statement procedure could 
appropriately be made available for all transactions in 
securities offered by investment companies where pay- 
ments are made directly to the investment company by 
the customer.’2 While the Commission appreciates the 
concerns for cost savings prompting these 
suggestions, it nevertheless believes that the cost 
savings of eliminating the requirement to send 
immediate confirmations in all such situations would 
not sufficiently outweigh the risks to investor pro- 
tection. 


Some commentators also stated that they regarded the 
language in paragraph (d)(5)(i), which stated that an 
investment company plan includes “an individual retire- 
ment or pension plan qualified under the Internal 
Revenue Code,” to be vague and possibly subject to 
restrictive interpretation.‘Y Those commentators 





71See comment letters of the NASD; and USAA Invest- 
ment Management Co. 


72See comment letter of the NASD. 


73See comment letters of the NASD; and the Investment 
Company Institute. 





suggested that this language might be regarded as per- 
mitting use of the quarterly confirmation procedure only 
with respect to individual retirement accounts 
established under the Employee Retirement Income 
Security Act of 1974 (“ERISA”), and perhaps corporate 
pension plans. In response to that comment, paragraph 
(d)(5)(i) has been revised to reflect more clearly the 
Commission’s intention that it not have any application 
to pension plans established for more than one 
individual. That provision does, however, permit the use 
of quarterly confirmations with respect to any 
retirement or pension plan established for a single 
individual and qualifying under the Internal Revenue 
Code regardless of whether that plan is also subject to 
provisions of the Internal Revenue Code added by 
ERISA. 


Most persons commenting upon the investment 
company plan provisions of proposed Rule 10b-10 
regarded the “negative” confirmation procedure set 
forth in paragraph (d)(5)(iii)(B) as a continuing deterrent 
to the employment of quarterly confirmations for group 
plans. 74 While it was acknowledged that decreasing 
this requirement to a single confirmation following a 
period of investment inactivity might result in some cost 
reduction over current ‘‘negative’’ confirmation 
procedures, some commentators contended that the 
principal cost of compliance with this requirement 
arises from the necessity to establish and operate a 
confirmation system that includes even a single 
“negative” confirmation. 


The Commission received comments from one 
company currently employing the quarterly confirma- 
tion procedure.‘° That commentator stated generally 
that it had been able to reduce its costs “considerably” 
through the use of quarterly statements and that they 
had been “well received” by customers. It also stated 
that it sends negative confirmations to participants in 
its group plans in each quarter in which there is not any 
account activity and stated that it did “not find the pro- 





74Concern was also expressed regarding the 
applicability of the so-called “negative” confirmation 
requirement of paragraph (d)(5)(iii)(B) to individual 
retirement and pension plans described in paragraph 
(d)(5)(i). See comment letter of American Council of Life 
Insurance. Paragraph (d)(5)(iii)(B) is included in Rule 
10b-10 as part of a proviso applicable by its terms only to 
paragraph (d)(5)(iii); accordingly, it is not a condition to 
plans under paragraph (d)(5)(i) or (ii). 


75See generally comment letters of the NASD; and the 
Investment Company Institute. 


76See comment letter of the Variable Annuity Life 
Insurance Co. (“VALIC”). 


posed negative confirmation requirements particularly 
onerous. ...” That experience suggests that these 
expenses may not be as prohibitive as some have pre- 
dicted, and the Commission continues to believe that a 
“negative” confirmation is appropriate for the 
protection of investors in this context. 


Finally, concern was reflected in several comments 
on proposed paragraph (d)(5)(iii)(C) of the rule, which 
required, among other things, that the “arrangement” 
be terminated if payment is not received from a group 
plan’s designated person within ten days of the date 
designated for delivery of payment. Some persons 
indicated that it was unclear whether the “arrangement” 
required to be terminated referred to the use of quarterly 
statements or the entire purchase plan. 7 It was noted 
that this provision would require careful attention to 
precisely when payments were due, adifficult matter for 
plans POON FCN not following uniform pay- 
ment patterns. 8 it would also require installation of a 
confirmation system to back up the quarterly statement 
procedure should spec not be made within the 
prescribed period. 9 


The Commission believes that if payment is not received 
within 10 days of the date specified in the plan, quarterly 
statements should not be used in lieu of immediate 
confirmations. The wording of paragraph (d)(5)(iii)(C) 
has been revised, however, to avoid possible confusion, 
and the rule, as adopted, will require immediate 
confirmations to be sent for at least the next three 
succeeding payments in the event a payment is not 
received within the prescribed time limits. Thereafter, 
quarterly statements could again be used in lieu of 
immediate confirmations. The Commission continues 
to believe that investors are entitled to assurances that 
payments made by them or on their behalf are promptly 
applied to the purchase of securities. The requirement 
that payments be made within 10 days of a date certain 
specified for delivery of payment is intended to provide 
this assurance. The Commission believes that it is 
realistic to expect employers or other designated 
persons to deliver payments within 10 days of the dates 
specified for payment and that it is reasonable to require 
broker-dealers to advise customers if payments are not 
received under these circumstances. 


IV. STATUTORY BASIS 


The Securities and Exchange Commission, acting pur- 





77See comment letters of the NASD; and VALIC. 
78see comment letter of VALIC. 


79See comment letter of the NASD. 
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suant to the Act, and particularly Sections 3, 9, 10, 11, 
15, 17 and 23 thereof (15 U.S.C. 78c, 78i, 78j, 78k, 780, 
78q and 78w), hereby adopts amendments to Section 
240.10b-10 of Title 17 of the Code of Federal 
Regulations, effective December 18, 1978. The 
Commission also rescinds Section 240.15c1-4, effective 
December 18, 1978. The revisions made in these 
amendments as originally proposed are either technical 
in nature or make less restrictive existing or proposed 
requirements; accordingly, the Commission finds, pur- 
suant to the Administrative Procedures Act (5 U.S.C. 
551 et seq.), that further notice and public procedure are 
not necessary. 


The Commission also finds that the amendments to 
Rule 10b-10 do not impose any burdens on competition 
not necessary or appropriate in furtherance of the 
purposes of the Act. The confirmation rule, as adopted, 
imposes some regulatory burdens and costs on broker- 
dealers, but the Commission has determined that the 
rule does not impose any inappropriate burdens on 
competition. The Commission believes that the dis- 
closures required by Rule 10b-10, as amended, are 
necessary and appropriate not only to protect investors 
against certain abuses but also to provide investors with 
information concerning transaction costs. The dis- 
closure of odd-lot differentials may in fact increase 
competition among dealers which charge such differen- 
tials and those who do not. While some commentators 
have suggested that the “riskless” principal disclosure 
requirement will burden competition, those concerns 
are based largely on speculative judgments 
about future investor preferences. On balance, the 
Commission believes that any burdens imposed by Rule 
10b-10, as amended, are justified in view of, among 
other things, the important role confirmations serve in 
protecting the investing public. 


17 CFR 240 is amended by revising Section 240.10b-10 
to read as follows: 


§ 240.10b-10 Confirmation of transactions. 


(a) Itshall be unlawful for any broker or dealer to effect 
for or with the account of a customer any transaction in, 
or to induce the purchase or sale by such customer of, 
any security (other than U.S. Savings Bonds or 
municipal securities) unless such broker or dealer, at or 
before completion of such transaction, gives or sends to 
such customer written notification disclosing. 


(1) Whether he is acting as agent for such customer, 
as agent for some other person, as agent for both such 
customer and some other person, or as principal for his 
own account; and 


(2) The date and time of the transaction (or the fact 


that the time of the transaction will be furnished upon 
written request of such customer) and the identity, price 
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and number of shares or units (or principal amount) of 
such security purchased or sold by such customer; and 


(3) Whether any odd-lot differential or equivalent fee 
has been paid by such customer in connection with the 
execution of an order for an odd-lot number of shares or 
units (or principal amount) of a security and that the 
amount of any such differential or fee wil be furnished 
upon oral or written request; Provided, however, That 
such disclosure need not be made if the differential or 
fee is included in the remuneration disclosed, or 
exempted from disclosure, pursuant to paragraph 
(a)(4)(ii); and 


(4) Ifheis acting as agent for such customer, for some 
other person, or for both such customer and some other 
person, 


(i) The name of the person from whom the security 
was purchased, or to whom it was sold, for such 
customer or the fact that such information will be 
furnished upon written request of such customer; and 


(ii) The amount of any remuneration received or to be 
received by him from such customer in connection with 
the transaction unless remuneration paid by such 
customer is determined, pursuant to a written agree- 
ment with such customer, otherwise than on a trans- 
action basis; and 


(iii) The source and amount of any other remuneration 
received or to be received by him in connection with 
the transaction; Provided, however, That if, in the case 
of a purchase, the broker was not participating in a 
distribution, or in the case of a sale, was not partici- 
pating in a tender offer, the written notification may 
state whether any other remuneration has been or will be 
received and that the source and amount of such other 
remuneration will be furnished upon written request of 
such customer; and 


(5) If he is acting as principal for his own account 


(i) The amount of any mark-up, mark-down, or similar 
remuneration received in a transaction in an equity 
security if he is not a market maker in that security and 
if, after having received an order to buy from such 
customer, he purchased the security from another 
person to offset a contemporaneous sale to such 
customer or, after having received an order to sell from 
such customer, he sold the security to another person to 
offset a contemporaneous purchase from such 
customer; and 


(ii) In the case of a transaction in an equity security, 
whether he is a market maker in that security (otherwise 
than by reason of his acting as a block positioner in that 
security). 





(b) A broker or dealer may effect transactions for or 
with the account of a customer without giving or 
sending to such customer the written notification 
described in paragraph (a) of this section if 


(1) Such transactions are effected pursuant to a 
periodic plan or an investment company plan; and 


(2) Such broker or dealer gives or sends to such 
customer within five days after the end of each quarterly 
period a written statement disclosing each purchase or 
sale, effected for or with, and each dividend or distri- 
bution credited to, or reinvested for, the account of such 
customer (pursuant to the plan) during the period; the 
date of each such transaction; the identity, number and 
price of any securities purchased or sold by such 
customer in each such transaction; the total number of 
shares of such securities in such customer’s account; 
any remuneration received or to be received by the 
broker or dealer in connection therewith; and that any 
other information required by paragraph (a) will be 
furnished upon written request; Provided, however, 
That the quarterly written statement may be delivered to 
some other person designated by the customer for 
distribution to the customer; and 


(3) In the case of transactions effected pursuant to an 
investment company plan 


(i) Payments for the purchase of securities by such 
customer or by such customer’s designated agent are 
made directly to, or made payable to, the registered 
investment company, or the principal underwriter, 
custodian, trustee, or other designated agent of the 
registered investment company; and 


(ii) The intention to give or send to the customer the 
written statement referred to in subparagraph (b)(2) of 
this paragraph, in lieu of the written notification 
required by paragraph (a), is disclosed in writing to such 
customer. 


(c) A broker or dealer shall give or send to a customer 
information requested pursuant to this rule within five 
business days of receipt of the request; Provided, 
however, That in the case of information pertaining to a 
transaction effected more than 30 days prior to receipt 
of the request, the information shall be given or sent to 
the customer within 15 business days. 


(d) For the purposes of this rule, 
(1) “Customer” shall not include a broker or dealer; 


(2) “Completion of the transaction” shall have the 
meaning provided in Rule 15c1-1 under the Act; 


(3) “Time of the transaction” means the time of 


execution, to the extent feasible, of the customer’s 
order; 


(4) “Periodic plan” means any written authorization 
for a broker acting as agent to purchase or sell for a 
customer a specific security or securities (other than 
securities issued by an open end investment company 
or unit investment trust registered under the Investment 
Company Act of 1940), in specific amounts (calculated 
in security units or dollars), at specific time intervals 
and setting forth the commissions or charges to be paid 
by the customer in connection therewith (or the manner 
of calculating them); and 


(5) “Investment company plan” means any plan under 
which securities issued by an open-end investment 
company or unit investment trust registered under the 
Investment Company Act of 1940 are purchased or sold 
by a customer pursuant to 


(i) An individual retirement or individual pension plan 
qualified under the Internal Revenue Code; or 


(ii) A contractual or systematic agreement under 
which the customer purchases at the applicable public 
offering price, or redeems at the applicable redemption 
price, such securities in specified amounts (calculated 
in security units or dollars) at specified time intervals 
and setting forth the commissions or charges to be paid 
by such customer in connection therewith (or the 
manner of calculating them); or 


(iii) | Any other arrangement involving a group of two 
or more customers and contemplating periodic 
purchases of such securities by each customer through 
a person designated by the group; Provided, That such 
arrangement requires the registered investment 
company or its agent. 


(A) To give or send to the designated person, at or 
before the completion of the transaction for the 
purchase of such securities, a written notification of the 
receipt of the total amount paid by the group; 


(B) To send to anyone in the group who was a 
customer in the prior quarter and on whose behalf 
payment has not been received in the current quarter a 
quarterly written statement reflecting that a payment 
was not received on his behalf; and 


(C) Toadvise each customer in the group if a payment 
is not received from the designated person on behalf of 
the group within 10 days of a date certain specified in 
the arrangement for delivery of that payment by the 
designated person and thereafter to send to each such 
customer the written notification described in 
paragraph (a) of this section for the next three succeed- 
ing payments. 
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(e) The Commission may exempt any broker or dealer 
from the requirements of paragraphs (a) and (b) of this 
section with regard to specific transactions of specific 
classes of transactions for which the broker or dealer 
will provide alternative procedures to effect the 
purposes of this section; any such exemption may be 
granted subject to compliance with such alternative 
procedures and upon such other stated terms and con- 
ditions as the Commission may impose. 


(Secs. 3,9, 10, 11, 15, 17, 23, 48 Stat. 891, 89 Stat. 97, 
121, 137, 156 (15 U.S.C. 78c, 78i, 78j, 78k, 780, 78q, 
78w)). 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15220/October 6, 1978 


SECURITIES CONFIRMATIONS 
AGENCY: Securities and Exchange Commission. 


ACTION: Proposed rulemaking. 

SUMMARY: The Securities and Exchange Commis- 
sion is proposing two related rulemaking actions that 
would require disclosure on the customer’s 
confirmation of the amount of any mark-up, 
mark-down or similar remuneration received (1) by any 
broker or dealer effecting a “riskless” principal 
transaction in a non-municipal debt security with a 
customer, and (2) by any broker, dealer or municipal 
securities dealer effecting a ‘‘riskless” principal 
transaction in a municipal security with a customer. 
The proposals would extend to transactions in debt 
securities the confirmation disclosure requirements 
applicabie to “riskless” principal transactions in equity 
securities adopted by the Commission today in 
amendments to the existing confirmation delivery and 
disclosure requirements. 


DATES: Comments must be received on or before 
December 1, 1978. 


ADDRESSES: All comments should refer to File No. 
S7-654 and should be sent in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. All submis- 
sions will be made available for public inspection at the 
Commission’s Public Reference Room, Room 6101, 
1100 L Street, N.W., Washington, D.C. 
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FOR FURTHER INFORMATION CONTACT: 


Jeffrey L. Steele, Esq. 

Office of the Chief Counsel 

Division of Market Regulation 
Securities and Exchange Commission 
Washington, D.C. 20549 
(202-755-7587). 


SUPPLEMENTARY INFORMATION: 


The Commission today announced a proposal to 
amend Rule 10b-10 (17 CFR 240.10b-10) under the 
Securities Exchange Act of 1934 (the “Act”)! and to 
adopt Rule 15c2-12 (17 CFR 240.15c2-12) under the 
Act. 


The proposed amendment to Rule 10b-10 would make 
it unlawful for any broker or dealer (other than a market 
maker) trading as principal for its own account to effect 
a transaction in a non-municipal debt security? witha 
customer unless the broker or dealer, at or before 
completion of the transaction, gives or sends to the 
customer written notification disclosing the amount of 
any mark-up, mark-down, or similar remuneration 
received if, after having received an order to buy from 
the customer, he purchased the security from another 
person to offset a contemporaneous sale to the 
customer or, after having received an order to sell from 
such customer, he sold the security to another person 
to offset a contemporaneous purchase from the 
customer.? Transactions effected in the manner 





145 U.S.C. 78a et seg. 


2The proposed amendment would amend paragraph 
(a)(5)(i) of Rule 10b-10 by deleting the phrase “in a trans- 
action in an equity security” which currently causes that 
paragraph to apply only to transactions in equity 
securities. 


3That requirement would apply regardless of variations 
in mechanical techniques for structuring and 
sequencing transactions that are designed to offset one 
another. For example, a dealer filling a customer’s 
purchase order would not avoid the requirement by 
effecting a sale to his customer immediately before 
purchasing the security from another person instead of 
first purchasing the security from the other person for 
resale to the customer and then selling it to the 
customer. Similarly, a dealer would not avoid the 
requirement in filling a customer’s sale order by first 
purchasing the security from the customer for resale to 
another person and then selling it to the other person 
instead of first selling it to the other person and then 
purchasing it from his customer. 





described above have been generally referred to as 
“riskless” principal transactions. 


Proposed Rule 15c2-12 would require comparable 
disclosure in the case of transactions of the same type 
in a municipal security effected by a broker, dealer, or 
municipal securities dealer. 


The amendment to Rule 10b-10 is proposed to be 
adopted pursuant to the Act, and particularly Sections 
3, 10, 11, 15, 17 and 23 thereof (15 U.S.C. 78c, 78j, 78k, 
780, 78q, and 78w). Rule 15c2-12 is proposed to be 
adopted pursuant to the Act, and particularly Sections 
3, 10, 11, 15, 15B, 17 and 23 thereof (15 U.S.C. 78c, 78), 
78k, 780, 780-4, 78q and 78w). 


BACKGROUND 


In a separate release, the Commission today 
announced the adoption of amendments to Rule 
10b-10.4 That rule generally requires brokers and 
dealers to give or send to customers written 
confirmations of transactions in securities other than 
U.S. Savings Bonds or municipal securities. As 
amended, Rule 10b-10 requires brokers and dealers 
(except market makers) trading for their own account 
with customers to disclose mark-ups and mark-downs 
in “riskless” prinicipal transactions in equity 
securities. With the exception of certain paragraphs 
that became effective on June 1, 1977, Rule 10b-10, as 
amended, becomes effective on December 18, 1978. 


As originally proposed in September 1976, Rule 10b-10 
would have required disclosure of mark-ups and 
mark-downs in “riskless” principal transactions in all 
equity and debt securities, including municipal 
securities.6 When the Commission adopted Rule 10b-10 
in May 1977, however, it provided that Rule 10b-10 
would not apply to municipal securities.‘ At the same 
time, it determined to revise and republish for further 
public comment the “riskless” principal mark-up dis- 
closure provision. The proposed requirement, as 
revised, would have applied to both equity securities 





4See Securities Exchange Act Release No. 15219 (Oct. 
6, 1978). 


Sid. 


8See Securities Exchange Act Release No. 12806 (Sept. 
16, 1976), 41 FR 41432 (Sept. 22, 1976). 


7See Securities Exchange Act Release No. 13508 (May 
5, 1977), 42 FR 25318 (May 17, 1977). 


and non-municipal debt securities.8 


Shortly thereafter, the Municipal Securities Rulemaking 
Board (the “MSRB”) undertook to determine whether 
confirmation disclosure of mark-ups and mark-downs 
should be required in the case of municipal securities. 

On August 3, 1977, the MSRB solicited public comment 
on that question, and it later held two public meetings in 
October 1977. On November 16, 1977, the MSRB sent to 
the Commission a letter summarizing arguments made 
by commentators opposed to disclosure of mark-ups 
and mark-downs. On February 10, 1978, the MSRB sent 
to the Commission a second letter in which it stated its 
conclusion that “the imposition of a requirement to dis- 
close remuneration in principal transactions in 
municipal securities is unnecessary and inappropriate.” 


BASIS AND PURPOSE 


In Securities Exchange Act Release No. 15219, pub- 
lished today, the Commission has discussed at length 
its reasons for adopting a provision in Rule 10b-10 that 
requires disclosure of mark-ups and mark-downs in 
“riskless” principal transactions in equity securities. 
The Commission has determined that it is important for 
customers to be provided with the opportunity, to the 
extent practicable, to make their own assessments of 
the reasonableness of transaction costs incurred in 
effecting transactions in equity securities, regardless of 
technical variations employed by broker-dealers in 
structuring such transactions. While the Commission 
has received a number of comment letters opposing the 
imposition of a “riskless” principal disclosure require- 
ment for debt securities, it has not determined on the 
basis of those comments that application of a require- 
ment to debt securities would necessarily be inapprop- 
riate. 


“Riskless” principal transactions in equity securities 
became a source of concern and controversy in 1963, 





8See Securities Exchange Act Release No. 13661 (June 
23, 1977), 42 FR 33348 (June 30, 1977). When the 
Commission proposed the amendments to Rule 10b-10, 
it stated at n. 7 that “[s]hould the [MSRB] not resolve to 
develop such adaptations as may be necessary in the 
application of the ‘riskless’ principal requirement, the 
Commission plans to revisit the question of including 
municipal securities transactions generally under Rule 
10b-10. . . .” 


9The MSRB has adopted MSRB rule G-15 imposing 
confirmation delivery and disclosure requirements for 
municipal securities transactions. MSRB Manual (CCH) 
(3571. See also Securities Exchange Act Release No. 
13942 (Sept. 9, 1977). 
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when the Commission’s Special Study of Securities 
Markets recommended that such transactions be pro- 
hibited. 19 The issue of “riskless” principal transactions 
in non-municipal debt securities and municipal 
securities was not specifically considered in the Specia/ 
Study and has not received much public attention until 
recently. In addition, many of those who previously 
commented on the “riskless” principal provision in Rule 
10b-10 focused primarily on the application of that 
requirement to equity securities and did not separately 
consider debt securities. The Commission has con- 
cluded, therefore, that it would be advisable to solicit 
further comment on the matter before reaching a final 
decision, and, accordingly, has issued the proposals 
set forth in this release. 


Previous comments. The Commission has received 
the views of the MSRB and other commentators to the 
effect that it would be unnecessary and inappropriate to 
require disclosure of mark-ups and mark-downs in “risk- 
less” principal transactions in municipal securities and 
other debt securities.11 Some of those commentators 
have asserted that the structural and transactional 
differences between the debt markets and the equity 
markets are sufficiently important that the Commission 
should not require disclosure of mark-ups and mark- 
downs for “riskless” principal transactions in debt 
securities. 


Commentators noted that in the debt markets broker- 
dealers customarily effect transactions on a principal 
rather than an agency basis, that there is far greater 
variety in the types of debt securities than in equity 
securities, that execution of transactions in debt 
securities is rarely mechanical and requires special 
judgment and expertise, that many debt instruments are 
traded primarily among purchasers and sellers who are 
very sophisticated, that the absence of a centralized 
clearing facility increases the risks broker-dealers incur 
if customers fail to deliver funds or securities to the 
broker-dealer in connection with a transaction, and that, 
because debt securities are traded on the basis of yield 
and are priced in relation to developments in the money 
markets, there are important constraints on the pricing 
of debt securities. 


Evaluationofcomments. The Commission recognizes 
that the markets for debt and eqity securities differ in 
many important respects. It is not currently clear to the 
Commission, however, that such differences warrant 





10Securities and Exchange Commission, Report of 
Special Study of Securities Markets, H.R. Doc. No. 95, 
Pt. 2, 88th Cong., 1st Sess. 676 (1963). 


11See, e.g., comment letters of the Securities Industry 
Association. 
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non-disclosure ot Mark-ups and mark-dGowns In “Trisk- 
less” principal transactions in debt securities. The fact 
that most transactions in debt securities may be 
effected on either arisk principal or “riskless” principal 
basis does not necessarily answer the question whether 
disclosure of transaction costs in at least “riskless” 
transactions should be required. If it may be assumed 
that comparatively fewer transactions in the debt 
markets, by comparison to the equity markets, are 
currently structured on an agency (as opposed to a 
“riskless” principal) basis, that might be thought to 
underscore the need for the “riskless” principal dis- 
closure requirement in order to permit investors in debt 
securities to become aware of possible differences in 
the level of transaction costs among various markets 
when they evaluate the benefits and costs of one invest- 
ment as opposed to another.'< Investors in equity 
securities are accustomed to receiving disclosure of 
agency commissions (and will receive disclosure of 
“riskless” principal compensation upon the effective- 
ness of Rule 10b-10, as amended). Such investors, and 
particularly retail investors, may be misled or uncertain 
as to whether any such compensation is being paid on 
transactions in debt securities. 


Similarly, the fact that the execution of “riskless” 
Principal transactions in debt securities may often 
involve the exercise of special judgment and expertise 
does not demonstrate that disclosure of transactions 
costs would necessarily be inappropriate. One might 
expect that more difficult and time-consuming trans- 
actions would involve higher transaction costs than 
comparatively simpler executions, but it is not clear why 
investors in debt securities should not be furnished with 
information concerning those costs in order to enable 





12The Commission also recognizes that there are some 
business risks associated with effecting transactions in 
every class of security and that those risks may be 
greater for securities traded in the absence of 
centralized market facilities. Nevertheless, the 
Commission does not propose to base a decision con- 
cerning the “riskless” principal disclosure requirement 
on any belief that “riskless” principal transactions 
indeed are totally free of business risks. The term “risk- 
less” has been applied to principal transactions where a 
dealer essentially performs the functions of an agent 
and is, of course, only a trade term used to describe a 
type of securities transaction. While the level of 
business risks associated with the execution of agency 
transactions for different types of securities varies, pre- 
sumably transaction costs take those risks into account 
to some extent. In any event, it does not currently 
appear that the presence of business risks in either 
agency transactions or “riskless” principal transactions 
warrants non-disclosure to customers of transaction 
costs. 





them to weigh that factor in reaching investment 
decisions. 


Arguments have also been made that the amount of 
compensation a dealer receives on a “riskless” principal 
transaction in debt securities is not material informa- 
tion to the investor.13 Those arguments have been pre- 
dicted on the fact that debt securities are generally 
priced on the basis of yield (even if prices are also 
expressed in dollar amounts) and that a dealer’s 
remuneration in “riskless’”’ principal transactions 
generally represents a small percentage of the dollar 
value of transactions. Retail customers are generally 
not aware of the amount of mark-ups and mark-downs 
and, it was suggested, are interested only in current net 
yield and yield to maturity or call rather than the dollar 
price of a security.14 


The Commission recognizes the importance of yield in 
the pricing of debt securities and that most investors in 
debt securities have some knowledge of prevailing 
yields on various types of debt instruments. 
Accordingly, even comparatively unsophisticated 
investors might refuse to purchase a security that was 
priced at a level that caused its yield to be noticeably 
outside the range of prevailing yields for similar 
securities. 


Yield is, of course, affected by various factors in 
addition to prevailing interest rates. Maturity date, 
quality, source of the security interest being pledged, 
marketability, and special features, such as callability, 
affect yield. While bond ratings have some bearing on 
yield, debt securities having the same rating and 
maturity (including call features) may nevertheless be 





13See MSRB letter of November 16, 1977, summarizing 
the views of persons commenting to the MSRB in 
response to its solicitation of views regarding the 


development of a “riskiess” principal disclosure 
requirement for municipal securities, Securities and 
Exchange Commission File No. S7-654. 


14Some commentators have suggested that trans- 
actions with institutional investors should be exempted 
from the “riskless” principal disclosure requirement. 
Although many institutional investors may have 
adequate means to make fully informed investment 
decisions, a decision to exempt certain classes of 
institutional transactions on the basis of a presumed 
level of expertise and sophistication among 
institutional investors would involve predictive judg- 
ments that may not be justified in all cases. Also, many 
institutional investors are acting in a fiduciary capacity. 
Disclosure documents, such as confirmations, can pro- 
vide an important source of information concerning the 
performance of fiduciary duty. 


priced contemporaneously at different levels, in part 
because bond ratings represent only an approximate 
guide as to the quality of the bonds. 


Transaction costs, such as mark-ups and mark-downs 
in “riskless” principal transactions, also directly affect 
the yield to maturity that the customer realizes. The 
effect on yield to maturity of a transaction charge of 
specified size would be greater for a short-term security 
than it would be for a longer term security. As aresult, a 
mark-up or mark-down on short-term securities must be 
relatively modest in order not to have a noticeable effect 
on yield to maturity but can be substantially larger for 
long-term securities. 


The Commission understands that, in both corporate 
and municipal securities, dealers’ spreads, as well as 
mark-ups, mark-downs and concessions, are generally 
calculated on a basis that reflects yield to maturity. The 
dollar amount of spreads, concessions, mark-ups and 
mark-downs is generally greater on long-term securities 
than on short-term securities. In the case of risk 
principal transactions, the differential in spreads 
between short- and long-term debt securities reflects, in 
part, the fact that long-term debt securities are more 
volatile in price for a given variation in prevailing interest 
rates than are short-term debt securities and that, as a 
result, the risk attendant to carrying long-term 
securities in a dealer’s inventory is greater than the risk 
for short-term securities. 


The Commission understands, however, that the 
amount of mark-ups and mark-downs in “riskless” 
transactions is greater for long-term securities than for 
short-term securities even though the risks of market 
fluctuation attendant to “riskless” transactions are 
generally conceded to be substantially less than those 
attendant to maintaining a bona fide inventory. At the 
same time, it has not been suggested that the costs 
incurred by broker-dealers in principal transactions vary 
in accordance with the maturity of securities being pur- 
chased and sold in that fashion. Also, while yield to 
maturity may apply substantial controls on the dollar 
amount of mark-ups and mark-downs for short-term 
securities, those controls are much less significant in 
the case of long-term securities. Accordingly, it is not 
ciear that yield to maturity provides any means for com- 
paring transaction costs, particularly between 
securities of differing maturities. 'Y In addition, since 





15The MSRB has suggested that a mark-up policy such 
as that of the National Association of Securities 
Dealers, Inc. would be inappropriate for municipal 
securities since, among other things, published quo- 
tations in municipal securities show only the offer side 
of the market and in some instances it may be extremely 

Continued on following page 


SEC DOCKET/1263 





various factors, including the amount of a mark-up or 
mark-down, can affect yield even on securities of the 
same maturity, it is not clear why investors should not 
receive specific information concerning the amount of 
any mark-up or mark-down charged in a “riskless” 
principal transaction. 1 


SOLICITATION OF FURTHER COMMENT 


The Commission concluded, in adopting a “riskless” 
principal requirement for transactions in equity 
securities, that such a requirement would be 
appropriate for that class of securities. The Commis- 
sion’s reasons for reaching that conclusion are set forth 
in Securities Exchange Act Release No. 15219 (Oct. 6, 
1978). 


At the same time, the Commission noted that the MSRB 
had earlier concluded that a “riskless” principal dis- 
closure requirement was not necessary or appropriate 
for municipal securities, and the Commission also 





Continued from preceding page 

difficult to ascertain a representative market price 
against which to measure the mark-up. MSRB, State- 
ment on Form 19b-4A (concerning proposed MSRB rule 
G-30), at 27 (File No. SR-MSRB-77-12), Securities 
Exchange Act Release No. 13987 (Sept. 22, 1977), 42 FR 
49856 (Sept. 28, 1977). As aresult, it may be particularly 
important in the case of municipal securities to place 
greater reliance on disclosure than on more direct forms 
ofregulation as a means of reducing the opportunity for 
abuse. 


16One additional problem with undisclosed “riskless” 
principal mark-ups is the inducement that may be 
afforded to an unscrupulous dealer to gain high 
mark-ups by passing off low quality securities to 
unsophisticated customers at yields that resemble 
yields generally characteristic of higher quality 
securities. While it might take substantial capital to 
undertake such an operation on a risk principal basis, 
the “riskless” principal transaction does not require any 
similar capital commitment. Although the MSRB has 
proposed rules of fair practice which would require 
dealers to deal fairly with their customers and to charge 
customers only net prices that are fair and reasonable, 
the existence of such rules alone does not prevent 
fraudulent conduct. The confirmation rule, together 
with the recordkeeping rules, can have a further 
deterrent effect. It is doubtful whether the practice 
referred to above would withstand disclosure. At the 
same time, if disclosure were required, a failure to dis- 
close such mark-ups and to retain appropriate records, 
once discovered, would provide a predicate for 
administrative or judicial sanction. 
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noted that other commentators had not focused 
specifically on the application of such a requirement to 
non-municipal debt securities. Accordingly, the 
Commission believed it should solicit further comment 
on that matter before reaching a final decision. 
Commentators are specifically invited to consider and 
to provide data, views and arguments concerning the 
following questions: 


(1) In view of the Commission’s reasons for adopting a 
“riskless” principal disclosure requirement for trans- 
actions in equity securities, and the discussion of pre- 
vious comments set forth above in this release, should 
such disclosure nevertheless not be required for trans- 
actions in debt securities? 


(2) Would it be appropriate for the Commission to 
require “riskless” principal disclosure for certain 
classes of debt securities but not for others? In 
particular, should a different result be reached for 
municipal securities than for U.S. Government or 
corporate debt securities? 


(3) Would the proposed amendment to Rule 10b-10 or 
proposed Rule 15c2-12 impose any burden on 
competition and, if so, would that burden be necessary 
or appropriate in furtherance of the purposes of the Act? 


Commentators may also wish to take note of one 
difference between proposed Rule 15c2-12 and para- 
graph (a)(5)(i) of Rule 10b-10, which contains the “risk- 
less” principal remuneration provision in that rule for 
equity securities (and, as proposed to be amended, for 
non-municipal debt securities). Largely because of the 
problems in determining which transactions should be 
covered by the “riskless” principal disclosure require- 
ment in the case of a market maker quoting a two-sided 
market in an equity security, and certain features of 
block positioning in equity securities, Rule 10b-10 
contains an exemption for transactions in which a 
broker-dealer is a market maker in the security being 
purchased or sold. The proposed amendment to Rule 
10b-10 would preserve the market maker exemption for 
non-municipal debt securities to the extent dealers in 
such securities act as market makers in those 
securities. This exemption has not been included in pro- 
posed Rule 15c2-12 dealing with municipal securities 
because the Commission understands that the term 
“market maker,” as defined in Section 3(a)(38) of the 
Act,!7 has little or no application to transactions in 
municipal securities because of differences between 
municipal securities and other types of securities. ! 





1745 U.S.C. 78c(a)(38). 


18See MSRB letter to the Commission, November 16, 
Continued on following page 





Commentators may wish to consider whether compli- 
ance problems, similar to those faced by equity market 
makers, or considerations similar to those identified for 
block positioners in equity securities, 'Y may neverthe- 
less make it appropriate to extend this or a similar 
exemption to municipal securities transactions or 
whether it would be more appropriate to eliminate any 
exemption for non-municipal debt securities as well as 
for municipal securities. 


The Commission proposes to amend Part 240 of Chapter 
ll of Title 17 of the Code of Federal Regulations as 
follows: 


1. By revising paragraph (a)(5)(i) of § 240.10b-10 to 
read as follows (‘“[ ]” indicates material to be deleted): 


§ 240.10b-10 Confirmation of transactions. 


(i) The amount of any mark-up, mark-down, or similar 
remuneration received [in a transaction in an equity 
security] if he is not a market maker in that security and 
if, after having received an order to buy from such 





Continued from preceding page 


1977 (Securities and Exchange Commission File No. 
S7-654), in which the MSRB stated: 


Securities professionals ordinarily do not 
make two-sided markets in municipal 
securities, principally because the non- 
fungible, serial nature of most municipal 
securities would make it extremely difficult 
to cover short positions. There are also 
considerations relating to the tax status of 
municipal securities sold short. However, 
many municipal securities professionals 
stand ready and willing to bid for securities 
of issues in their region. Although they do 
not make two-sided markets, and may not 
have an inventory position in certain 
maturities of certain issues of a particular 
issuer, many commentators have suggested 
that municipal securities professionals are 
market makers in a broad sense and that 
transactions effected by them in the issues 
in which they make markets should be 
exempt from a [riskless principal] disclosure 
requirement. 


19See Securities Exchange Act Release No.15219 (Oct. 
6, 1978). 


customer, he purchased the security from another 
person to offset a contemporaneous sale to such 
customer or, after having received an order to sell from 
such customer, he sold the security to another person to 
offset a contemporaneous purchase from such 
customer; and 


2. By adopting § 240.15c2-12 to read as follows: § 
240.15c2-12 Confirmation of municipal securities 
transacticns. 


(a) It shall be unlawful for any broker, dealer, or 
municipal securities dealer, acting as principal for its 
own account, to effect with the account of a customer 
any transaction in any municipal security unless the 
broker, dealer, or municipal securities dealer, at or 
before completion of the transaction, gives or sends to 
the customer written notification disclosing the amount 
of any mark-up, mark-down, or similar remuneration 
received if, after having received an order to buy from the 
customer, he purchased the security from another 
person to offset a contemporaneous sale to the 
customer or, after having received an order to sell from 
the customer, he sold the security to another person to 
offset acontemporaneous purchase from the customer. 


(b) For the purposes of this rule, 


(1) “Customer” shall not include a broker, dealer or 
municipal securities dealer; and 


(2) “Completion of the transaction” shall have the 
meaning provided in § 240.15c1-1. 


* * * * 


All interested persons are invited to submit three copies 
of written data, views, and arguments on the proposed 
amendment to Rule 10b-10 and on proposed Rule 
15c2-12 to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549, not later than December 1, 1978. Reference 
should be made to File No. S7-654. All submissions will 
be made available for public inspection at the Commis- 
sion’s Public Reference Room, Room 6101, 1100 L 
Street, N.W., Washington, D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15221/October 6, 1978 


The Commission today sent the following letter to Mr. 
Peter Del Col, President and Chairman of the Board of 
Bradford National Corporation, and Mr. Jack Nelson, 
President of National Securities Clearing Corporation: 


Mr. Peter Del Col 
President and Chairman 
of the Board 
Bradford National Corporation 
1700 Broadway 
New York, New York 10009 


Mr. Jack Nelson 

President 

National Securities Clearing 
Corporation 

55 Water Street 

New York, New York 10041 


Dear Mr. Del Col and Mr. Nelson: 


This is in response to your respective letters of 
September 21, 1978 (the “Bradford letter’) and 
September 25, 1978 (the “NSCC letter”) regarding the 
Commission’s authorization to National Securities 
Clearing Corporation (“NSCC”) to terminate the con- 
tract of Bradford National Clearing Corporation 
(“BNCC”) as facilities manager of the NCC Division of 
NSCC (set forth in Securities Exchange Act Release No. 
15143, September 13, 1978).1 


In its letter, Bradford National Corporation (“Bradford”) 
on behalf of its subsidiaries, BNCC and Bradford 
Securities Processing Services, Inc. (“BSPS”), requests 
that the Commission withdraw its authorization for 
termination. Bradford argues (p. 1) that: 


“The legal and factual presumptions of 
[Release 15143] were that under the SEC’s 
Order of January 13, 1977 (Release No. 
34-13163) [granting NSCC registration as a 
clearing agency] it was unlawful to permit 
the termination of Bradford and the auto- 
matic transfer of the facilities management 
business to SIAC. . . . Given the Circuit 
Court’s Opinion [in BNCC et al. v. SEC, No. 
77-1199 and BNCC et al. v. SEC, No. 77-1457 
(D.C. Cir., September 19, 1978)] that 
presumption [sic] no longer stands. At the 
least, before any lawful award to SIAC or to 





1 Bradford’s letter dated October 4, 1978, requesting a 
stay of that authorization is considered infra p. 10. 
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any other bidder, there must be hearings on 
the Court’s remand and the implementation 
of the Court’s instructions with respect to 
reopening the facilities management con- 
tract for competitive bidding.” 


NSCC, in its reply (p. 1), suggests that: 


“Bradford’s request is in substance a 
renewal of its prior application for a stay of 
BNCC’s termination . . . and is but 
another in along series of attempts by Brad- 
ford to perpetuate its economically advan- 
tageous position as facilities manager for 
the NCC Division at the expense of the 
broker-dealer community. . . .” 


The Commission has carefully reviewed its decision to 
permit termination. In doing so, the Commission has, in 
addition to reexamining the information underlying 
Release No. 15143, considered the decision of the Court 
of Appeals, the Bradford letter, the NSCC letter and 
other relevant materials. On the basis of its review, the 
Commission has determined not to withdraw its 
authorization to NSCC. Concurrently, subject to the 
conditions and limitations described in an order issued 
today, the Commission has approved NSCC’s proposed 
fee schedule (File No. SR-NSCC-77-8).2 


The change in circumstance upon which Bradford relies 
in requesting the Commission to reconsider its 
authorization is the decision of the Court of Appeals. 
The Court of Appeals affirmed the order granting NSCC 
registration as a clearing agency but remanded two 
issues to the Commission for further consideration. 
Those issues were (i) whether the facilities management 
contract for the consolidated NSCC system should be 
the subject of competitive bidding, and (ii) whether 
NSCC should be permitted to structure its fees on the 
basis of geographic price mutualization. 


With regard to the remand of the issue of competitive 
bidding, Bradford appears to argue that, as a result of 
the Court’s action, the Commission should stay 
termination for two reasons—(i) because the decision 
of the Court of Appeals prohibits termination, and (ii) 
because, in any case, the Commission should exercise 
its discretion and withdraw NSCC’s authorization since 
termination will debilitate Bradford as an eventual 
bidder for the facilities management contract of the 
consolidated NSCC system. 





2 Securities Exchange Act Release No. 15222 (October 
6, 1978). 


3 The issue of geographic price mutualization is also 
discussed in the order approving NSCC’s fee schedule. 





As to the first argument, Bradford seems to view 
termination of its contract with NSCC (as facilities 
manager of the NCC Division of NSCC) and transfer of 
over-the-counter (“OTC”) processing to the SCC 
Division (which is managed by the Securities Industry 
Automation Corporation (“SIAC”)), as equivalent to 
awarding SIAC the facilities management contract for 
the consolidated NSCC system. Bradford suggests that 
it is not unlawful to permit termination of BNCC and the 
transfer of the NCC contract to SIAC prior to resolution 
of the competitive bidding issue. 


The Commission does not agree that the Court’s 
decision prevents termination of the BNCC contract 
prior to resolution of the competitive bidding issue. The 
contract with regard to which the Court has remanded 
the issue of competitive bidding is the contract to 
operate the consolidated NSCC system—in other 
words, the contract to operate NSCC during Phase 4 
Whether that contract is to be put up for competitive 
bidding and, if so, whether the bidding will occur at the 
start of Phase Il, is a question the Commission will 
consider carefully and on which the Commission 
intends to solicit public comment. 


The Commission finds nothing in the Court’s opinion, 
however, to suggest that, prior to Phase Il, NSCC would 
be required to continue operation of the unconsolidated 
system in amanner which is not satisfactory in terms of 
safety and efficiency or is unduly expensive. Rather, the 
Commission believes that the unconsolidated system 
should be operated in the manner which, consistent 
with the goals of the Securities Exchange Act of 1934 
(the “Act”), will most benefit the investing public. 
Accordingly, the Commission concludes that the 
Court’s decision does not prohibit termination. 


Bradford’s second argument is that the Commission 
should exercise its discretion and not permit termina- 
tion at this time because retention of BNCC will, in 
Bradford’s view, permit greater competition for the 
facilities management contract of NSCC’s consolidated 
system.° As Bradford states on page three of its letter: 





4 Termination of BNCC will not result in consolidation 
and initiation of Phase Il. NSCC will not be permitted 
to initiate clearing of transactions in exchange-listed 
securities through its branch offices, or offer 
one-account processing in New York or elsewhere at 
this time. Although both listed and OTC transactions 
will be processed through the SCC Division, the 
processing will be done in separate streams. 
Consolidated operations will occur only at Phase II. 


5 The Court of Appeals’ opinion does not require 
competitive bidding for the facilities management 
contract of the consolidated NSCC system. Rather, the 


“[s]ince Bradford intends . . . to compete 
most vigorously for NSCC’s manager- 
processor contract, withdrawal of [Release 
15143] should follow so that [Bradford] can 
retain its trained staff which will permit it to 
provide effective competition.” 


The Commission has considered the alternatives of 
termination at this time, and of continued operation of 
the NCC system under BNCC management with the 
enhancements proposed in the Bradford letter (pp. 3-6). 
The Commission concludes that, in general, the 
reasons for permitting termination cited in Release No. 
15143 are still pertinent, and outweigh any benefits 
which might flow from Bradford’s proposal. More 
specifically, the Commission has considered whether 
operation of the unconsolidated NSCC system, in the 
manner proposed in Bradford’s letter, would be as safe 
and efficient as operation in the manner proposed by 
NSCC; whether Bradford’s approach would be unduly 
expensive; and whether competitive or other benefits 
would flow from Bradford’s approach which merit 
attention in light of the objectives and requirements of 
the Act.6 


Assuming that the NCC system could be improved as 
Bradford suggests,” there are several drawbacks to this 
approach: 





Court found the Commission’s explanation of its 
conclusions on this issue insufficient and remanded 
the matter to the Commission for further 
consideration. For purposes of this discussion, 
however, the Commission has assumed that there will 
be competitive bidding even though it has reached no 
conclusion on that question. 


6 Clearly, it is NSCC’s view that BNCC’s operation of 
the NCC Division system is unsatisfactory. Similarly, 
NSCC, which owns the NCC system, believes that 
system is outmoded and not worth upgrading. In the 
Commission’s order approving NSCC’s registration, 
however, the Commission reserved the authority to 
review NSCC’s determination with respect to changes 
in facilities managers during Phase I. 


7 In this regard the Commission notes that Mr. Del Col, 
during the March session of the Hearings into the 
Establishment of a National Clearance and Settlement 
System (March 6-10 and April 19-20, 1978, File No. 
600-15) (the “Hearings”), recognized the difficulty of 
upgrading an existing system. When asked whether it 
requires more people to start a computer operation or 
to modify an existing one, he stated (p. 221): 


“The nature of running a computer clerical 
operation, an existing computer clerical 
Continued on following page 
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(i) There is no evidence which would allow us to con- 
clude that Bradford could accomplish the objectives in 
the time frames it proposes. Many of the changes are 
complex and, as Bradford notes (Bradford letter, p. 3), 
require coordination with NSCC and, possibly, 
Commission approval of rule changes. In addition, we 
believe coordination with other entities such as The 
Depository Trust Company (“DTC”) may be needed. 
Although the Commission believes all parties would 
proceed quickly and in good faith, such steps still can 
require substantial time. For example, both NSCC and 
DTC normally circulate significant proposed rule 
changes to their participants for comment prior to sub- 
mission to the Commission. 


Moreover, as Bradford demonstrated in connection with 
the establishment of the OTC interfaces between the 
NCC Division and the Midwest Clearing Corporation 
(“MCC”) and between the NCC Division and Stock 
Clearing Corporation of Philadelphia (“SCCP”), even 
relatively limited systems changes may be difficult to 
accomplish quickly because of the need to 
communicate technical specifications among the 
parties. (See, Hearings, pp. 174-176, 195-202 and 964. 
See also, Bradford Exhibit No. 7 to the Hearings). 


(ii) Even if the changes were accomplished on 
schedule, operation of the NCC system, while those 
changes are being made and thereafter, would still 
impose unnecessary costs and inefficiencies on broker- 
dealers. 


First, transfer of OTC processing to the SCC Division 
will result in an immediate, substantial reduction in fees 
for OTC processing; but under Bradford’s proposal for 
continued BNCC management of the NCC Division, fees 
would not be reduced.° In addition, because under the 





Continued from preceding page 

operation means that you assume every- 
thing that is in place. And what is in place is 
a history, sense of attitudes, method of 
doing things, which is very, very difficult to 
change. Given a choice | would always start 
a facility fresh and | would also be more 
efficient than taking over an existing 
facility and trying to make it more efficient. 
It’s just easier.” 


8 While it is difficult to estimate the exact savings tests 
run by NSCC indicate that, at an average daily cleared 
volume of 20.6 million shares from the New York Stock 
Exchange, 2.2 million from the American Stock 
Exchange and 3.9 million from the OTC market, one 
test group, OTC market makers (who appear to be the 
best indicator of the effect of the changes in OTC 
processing fees), would experience a 38.4 percent 
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Bradford proposal NSCC would continue to operate two 
different types of systems, participants would be 
required to deal with two different sets of forms, pro- 
cedures and schedules which complicates back office 
operations and increases back office costs. Moreover, 
as BNCC’s systems changes were made, participants 
would have to learn still more procedures rather than 
utilizing existing and familiar procedures for the same 
basic services, further exacerbating the problems of 
cost and inefficiency. 


In addition, with regard to same-day turnaround, 
during Bradford’s proposed five-month development 
period, NCC participants will still not have that service 
for OTC transactions, while, with termination, the 
longest any participant would go without that service is 
90 days. 


Finally, NSCC indicates that, at August 1978 volume 
levels, its operational costs would decrease by 
approximately $1,000,000 per month following 
termination (NSCC letter, p. 6). Those savings, to the 
extent they are not already reflected in the newly 
approved NSCC fee schedule, will be passed on to 
participants through NSCC’s monthly rebates.9 


(iii) While Bradford’s offer to waive the payment 
provision of the April 28, 1978 agreement regarding the 
OTC interfaces (Bradford letter, p. 5) would respond to 
the Commission’s concern about the expenses 
imposed on MCC and SCCP (expressed in item four on 
page three of Release 15143), the operation of the OTC 
interfaces still would impose unnecessary costs. At 
the time those interfaces were established, MCC and 
SCCP each requested NSCC to interpose the SCC 
Division between it and the NCC Division in the 
clearance and settlement of OTC interface trades. This 
permitted MCC and SCCP to clear all trades with NSSC 
through a single interface using a single set of 
procedures rather than having to operate separate 
interfaces for listed and OTC processing. 


Interposing the SCC Division, however, 
creates extra steps and additional expenses 
which would be eliminated after termination 
of the BNCC contract and transfer of OTC 
processing to the SCC Division. In addition, 
transfer of OTC processing to the SCC 
Division will permit the Pacific Clearing 
Corporation (“PCC”), which already has two 





reduction in fees. For a more complete discussion of 
those tests, see, Securities Exchange Act Release No. 
15222, p. 12, File No. SR-NSCC-77-8. 


9 See, Securities Exchange Act Release No. 15222, pp. 
2-3. 





interfaces with NSCC, to eliminate one. 
Accordingly, termination will facilitate the 
efficient linking of clearing agencies. 


Moreover, there appears to be no sound reason to 
enhance an outmoded system when another NSCC 
system, which all parties who testified at the Hearings 
agree is superior, already exists. In terms of progress 
toward a national clearing and settlement system, 
safety, efficiency, and the ability to take advantage of 
new data processing techniques, the Commission 
perceives no basis on which to override NSCC’s 
decision to discard the outmoded clearing system 
currently operated by the NCC Division, and to utilize, 
as the basis for consolidated operations, the superior 
system currently operated by the SCC and ASECC 
Divisions. 


In view of the foregoing, the Commission believes 
NSCC’s proposal is more consistent with the statutory 
objectives than Bradford’s. Bradford, however, argues 
tha the anti-competitive effects on BNCC of 
termination outweigh the benefits. In considering 
whether to authorize termination, the Commission has 
considered the competitive effect of termination on 
other entities as well as on BNCC. 


As discussed, termination of the BNCC contract and 
transfer of OTC processing to the SCC Division will 
reduce NSCC’s operating expenses and increases its 
efficiency. It will benefit MCC, SCCP and PCC as well, 
by simplifying the operation of the OTC interfaces 
between them and NSCC, thus reducing their operating 
expenses. 'Y At the same time, termination has been of 
some concern to regional clearing agencies because of 
NSCC’s request that the Commission, in conjunction 
with granting authorization for termination, approve its 
proposed fee schedule. That fee schedule provides for 
geographic mutualization of clearing charges which 
the regional clearing agencies believe is anticompeti- 
tive. In view of the Court of Appeals’ remand of that 
issue, the Commission has imposed in its approval of 
the fee schedule certain conditions designed to restrict 
the use of geographic price mutualization by NSCC 
until the underlying issues have been resolved. 


In light of those conditions, and based on the 
testimony of the regional clearing agencies at the 
Hearings,!1 the Commission does not expect its 
decision to have a significant effect on competition 
among Clearing agencies. 





10 The Boston Stock Exchange Clearing Corporation 
currently does not process OTC transactions. 


11 None of the regional clearing agencies opposed 
termination of the BNCC contract. 


The Commission also does not anticipate a significant 
effect on competition among broker-dealers. Transfer 
of OTC processing to the SCC Division and 
implementation of the new fee schedule will genera!!y 
reduce the operating expenses of NSCC broker-dealer 
participants, thus enhancing their ability to compete. 
Since most regional clearing agency participants 
currently have available one-account processing 
(which NSCC participants will not have until Phase II), 
however, no substantial change in the relative 
competitive balance is expected. 


As to the competitive effect on BNCC, Bradford 
premises its argument on the fact that termination will 
cause BNCC to lose its trained staff. But Bradford 
presents no explanation of why it will necessarily lose 
key employees upon termination and why those 
employees cannot be retained by placing them 
elsewhere in the Bradford organization. Assuming 
Bradford is correct, however, Bradford also gives no 
indication why, if it successfully bid on the NSCC 
contract at a later date, it could not hire needed staff. 
This is particularly relevant in light of NSCC’s assertion 
(NSCC letter, p. 4) that: 


“under the NSCC-SIAC contract, SIAC is 
obligated upon any termination of that 
contract to ‘use its best efforts. . . to 
facilitate the employment by NSCC or [by] 
SIAC’s successor in providing the services 
to NSCC of such officers and/or employees 
of SIAC as may be specified by NSCC...’” 


Bradford gives no other reason why it would be unable 
to bid if the BNCC contract were terminated. 


In summary, the Commission is asked to balance the 
advantages in terms of cost, efficiency, and progress 
toward a national clearance and settlement system, 
which the Commission perceives as flowing from 
NSCC’s approach, against the anticompetitive effects 
perceived by Bradford, that is, BNCC’s alleged 
debilitation as a future bidder for the facilities 
management contract of the consolidated NSCC 
system. 


The Commission believes Bradford’s conclusions 
about its personnel are speculative. But viewing 
Bradford’s proposal in the most favorable light, and 
assuming that retention of BNCC would produce more 
vigorous competitive bidding, that cannot be the 
controlling factor in the Commission’s decision. While 
the Commission hopes that Bradford and all other 
interested persons will participate in the event of 
competitive bidding, in the Commission’s view there is 
nothing in the Court of Appeals’ opinion which gives 
overriding significance to the retention of any 
particular competitor in any facilities management 
contract simply because retention might strengthen 
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that competitor’s ability to bid at a later date. The 
factors of efficiency and cost, discussed above, 
militate against preserving the status quo. Thus, the 
Commission also finds Bradford’s second reason for 
withdrawing authorization unpersuasive. 


Accordingly, the Commission’s authorization to NSCC 
to terminate the facilities management contract is not 
withdrawn. 


Bradford’s Request for a Stay 


By letter dated October 4, 1978, Bradford requested 
that, if the Commission does not withdraw its 
authorization, it stay NSCC from terminating Bradford 
until Bradford obtains a ruling on the matter from the 
Court of Appeals. After careful consideration of 
Bradford’s request, the Commission has concluded 
that it would not be appropriate to delay the 
authorization to terminate Bradford, and accordingly 
the requested stay is denied. 


Although Bradford characterizes the Commission’s 
authorization to terminated as an “order,” the 
Commission does not believe that to be the case. The 
Commission required, in its order of January 13, 1977 
granting NSCC’s application for registration, that, 
during Phase | and before the satisfaction of certain 
conditions, NSCC not change its facilities :manage- 
ment arrangements without Commission approval. In 
authorizing termination of Bradford, and in now 
determining not to withdraw that authorization, the 
Commission is merely exercising its discretion to 
permit steps appropriate to the implementation of that 
order which was generally affirmed by the Court of 
Appeals on September 19, 1978. 


While Bradford appears to claim that the Commission, 
in permitting termination of Bradford, is acting in 
contravention of the Court’s decision, Bradford’s 
position, as noted above, is based upon its failure to 
distinguish between operation of the consolidated 
NSCC system after the commencement of Phase I! and 
the present operation of the unconsolidated NSCC 
system. Thus, the Commission’s . authorization to 
terminate is in no way inconsistent with the Court’s 
decision. 


Under these circumstances, the Commission believes 
that a stay at this time would serve no purpose other 
than to delay, still further, progress toward the national 
clearance and settlement system. The Commission 
initially authorized termination in its letter of 
September 13, 1978. Following the issuance of the 
Court of Appeals’ decision on September 19, Bradford 
requested the Commission to withdraw its authoriza- 
tion in light of that decision. Aithough there did not 
appear to be any merit to Bradford’s request, the staff 
asked NSCC not to give notice of termination pending 
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the Commission’s determination, and NSCC agreed. 
Further delay, particularly in tight of the unreliability of 
the outmoded NCC Division System and NSCC’s 
well-founded concern about the deterioration of 
BNCC’s service as facilities manager, would not be 
detrimental to the public interest. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15222/October 6, 1978 


In the Matter of 


NATIONAL SECURITIES CLEARING CORPORATION 


(SR-NSCC-77-8) 


“ORDER. APPROVING PROPOSED RULE CHANGE 


On September 1, 1977, National Securities Clearing 
Corporation (“NSCC”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities Exchange 
Act of 1934 (the “Act”), 15 U.S.C. 78(s)(b)(1), and Rule 
19b-4 thereunder, a proposed rule change setting forth 
a new fee schedule for use by NSCC after 
consolidation of operations or, prior to consolidation, 
for use by the ASECC and SCC Divisions of NSCC at 
the discretion of NSCC’s board of directors. 


Notice of the proposed rule change was given and a 
request for public comment was made in Securities 
Exchange Act Release No. 13968 (September 19, 1977) 
and in the Federal Register (42 FR 49534, September 
27, 1977). The Commission received one comment 
letter. NSCC also solicited comments by means of a 
notice to participants. NSCC received five comment 
letters and attached them as an exhibit to the proposed 
rule change. 


After publication of the proposed rule change, at the 
request of the Commission staff, NSCC submitted an 
internal NSCC memorandum, prepared for NSCC’s 
Board of Directors, discussing the proposed fee 
schedule. By letter dated September 13, 1978, the 
Commission also requested that NSCC engage its 
independent public accountant to review the proposed 
fee schedule and to issue a report on certain aspects of 
it. On September 25, 1978, NSCC submitted that 
report, prepared by Price Waterhouse & Co. (the “PW 
report’). Attached to the PW report was a 


~ 





memorandum prepared by NSCC discussing the bases 
used in developing its proposed fee schedule. The two 
NSCC memoranda and the PW report, as well as all 


comment letters, have been placed in File No. 


SR-NSCC-77-8 and are available to the public. In 
addition, NSCC provided a copy of the PW repoft and 
the accompanying memorandum to each registered 
clearing agency. To date no comments have been 
received. ; ' 


NSCC’s FEE SCHEDULE AS SUBMITTED : 


A. The Development of NSCC's Prenaded Fee 
Schedule 


NSCC indicated that it began developing its ‘a 
fee schedule by first estimating that its operating 


expenses after consolidation would be $23,645,000-per 


year or approximately $2,000,000 per month. 1 Next, 
NSCC divided its services into four general categories 
and estimated the percentage of total expenses that 


would be required to provide the. services in éach.of | 


those categories. NSCC then set individual fees so that 
the percentage of total revenues produced by fees for 
services within each: category would approximately 


equal the expense of providing the ° Services in: that. 


category.2 


As part of its analysis, NSCC stated that i factored in 
the cleared share volume from four sample months 
(which NSCC indicates reflected the average activity 





1 NSCC’s estimate of annual ee sb principal 
category was: iid 


Administrative Costs $ 2 ,000, ood - 

Depository Fees Paid to the 
Depository Trust 
Company (“DTC”) 

Facilities Management 
Expenses Paid to the 
Securities Industry 
Automation Corporation 
(“SIAC”) (with one minor 
exception) 


5,153,000 


16,492,000 
$23,645,000 


2That analysis produced the following projection: 


Expense Revenue 
25.1% 
43.0% 
11.6% 
20.3% 


Trade Comparison and Recording 25.5% 
Clearance Processing 42.9% 
Envelope Settlement 11.6% 

Other Services 20.0% 


for all of 1976).3 Based on the cleared share volume 
from those sample months, NSCC next estimated that 
the proposed fees and other income would have 
generated total revenues of $32,840,000. Using its 
estimated cost of providing services at that volume 
level. ($23,645,000), NSCC computed that, under its 
proposed rebate program, it would have rebated 
approximately 24 percent of those revenues 
($7,755,000) to participants leaving $1,440,000 (or 
approximately $660,000 after taxes) for retained 
earnings.4 NSCC projected that its revenues would 
equal expenses at a daily average cleared share volume 
of 14,300,000 shares from the NYSE, 1,500,000 shares 
from the Amex, and 2,700,000 shares from the OTC 
market. NSCC established its fee schedule so that 
revenues would equal expenses at a volume level 
somewhat lower than the then current average volume 
in order to help assure a sufficient revenue stream in 
low volume periods and to avoid frequent fee 
amendments because of changing conditions. Excess 
revenues, as noted, will be returned to participants 
under NSCC’s rebate program. 


B: The Establishment of Specific Fees 


1. General. in establishing specific fees, NSCC 
considered not only the cost of providing a service but 
also other factors. Those consideratios resulted in 
some fees to be paid by individual participants not 
being based entirely on the cost of providing a service 
to. those participants. NSCC indicated, however, that 
overall, the revenues produced by fees for each service 
were related to the cost of that service. 


Among those other factors were: 


(1) providing equal services at equal fees 
to all participants wherever located 
(geographic price mutualization (“GPM”)); 





3Those sample months and the daily average cleared 

share volume by market were: 
NYSE AMEX OTC 

November 1975 

January 1976 

April 1976 

July 1976 


14,700,000 
26,000,000 
20,200,000 
21,400,000 


1,500,000 
2,200,000 
2,700,000 
2,300,000 


2,900,000 
4,400,000 
4,400,000 
3,800,000 
Average 20,600,000 


2,200,000 3,900,000 


4NSCC intends to rebate to participants revenues in 
excess of operating expenses and a retained earnings 
reserve. The rebates will be made by discounting each 
participant’s total monthly bill. 
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(2) encouraging the use of book-entry 
services rather than services involving the 
physical movement of securities; and 


(3) maintaining the method of pricing 
individual services as close to the current 
method of pricing as possible. 


2. Participant Fees. NSCC indicated that participant 
fees are designed to recover the administrative cost of 
providing certain services to participants. The 
proposed participant fees for individual NSCC services 
are: (a) $1 per side for trade processing with a 
maximum of $100 per month; (b) $50 per month for the 
Envelope Settlement System; (c) $50 per month for the 
Correspondent Delivery and Collection Service 
(“CDCS”); (d) $50 per month for the National Transfer 
Service (“NTS”); and (e) $50 per month for the Dividend 
Settlement Service (“DSS”). NSCC proposes to limit 
total participant fees to a maximum of $150 per month 
per participant because it believes that administrative 
costs attributable to a participant do not increase in 
direct proportion to the number of services a 
participant utilizes. 


3. Trade Comparison and Recording Fees. In this 
area, NSCC indicated that it set fees on the basis of 
four services: equity trade comparison, bond trade 
comparison, equity trade recording and bond trade 
recording.° NSCC proposes that participants pay the 
same fee for this service regardless of whether they 
related to NSCC through NSCC’s New York City 
facility, through a branch office, or through NSCC’s 
direct clearing procedures. 


NSCC indicated that for trades compared at NSCC it 
will impose a trade correction fee for each stamped 
advisory submitted in order to encourage the prompt 
and accurate reporting of transactions.° In addition, 





SNSCC’s trade recording fee is a fee for NSCC entering 
into its system trades compared at other clearing 
agencies but shipped through an interface to NSCC for 
clearance and settlement. 


Sin the NSCC system, if a participant submits a trade for 
which there is no match (that is, a corresponding side 
was not submitted by the participant named as the 
contra party to the trade or was submitted too late for 
inclusion in that processing cycle, or errors in one or 
both of the submitted sides made comparison 
impossible), NSCC sends an advisory to the participant 
named as the contra party in the submitted trade. If the 
participant receiving the advisory acknowledges the 
trade, it stamps the advisory and returns it to NSCC. 
NSCC believes that a fee for submitting stamped 
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NSCC proposes to base its fee for comparison on 
reported trades rather than on compared trades in order 
to encourage accurate reporting by participants.” 
NSCC also proposes to charge a paper input fee in 
order to encourage participants to submit data in 
machine readable form. 


In establishing the fees for comparison, NSCC stated 
that it considered dollar value , sides and shares as 
alternative bases for billing. NSCC eliminated a 
dollar-value charge because it did not want to charge 
different fees for performing the same function. That is, 
NSCC did not view the cost of comparing trades as 
being affected by the value of the securities being 
compared. As for a per-side charge basis, NSCC 
recognized that, in general, it might reflect more 
closely than a per-share charge the work required to 
perform comparison. NSCC also recognized that a 
per-share fee would result in comparison fees varying 
because of the size of the trade being compared. NSCC 
was concerned, however, that a per-side charge would 
penalize a participant for splitting an order between 
markets or cleaning up limit orders on the specialist’s 
book. NSCC also indicated that a per-share charge is 
NSCC’s current method of billing for comparison and 
trade recording in the ASECC and SCC Divisions. 


As aresult, NSCC concluded that, although a per-side 
charge might more closely represent the work done for 
each individual trade, a per-share charge was still a 
better choice overall because (i) it provided continuity 
to the exisiting method of pricing used in the ASECC 
and SCC Divisions, (ii) it was agreeable to participants, 
(iii) it favored best execution, and (iv) revenues 
produced would still be approximately equal to the 
cost of the service. A per-share charge therefore was 
selected. 


4. Clearance Processing Fees. Clearance processing 
is the netting and settling of a participant’s compared 





advisories will encourage participants to submit their 
trades promptly and accurately and thus reduce the 
number of advisories NSCC has to send out. 


7For example, if a trade is correctly submitted by a 
participant and compares during the first comparison 
cycle, the participant will be charged only once for 
comparison. If the participant incorrectly reports the 
trade, however, and has to correct and resubmit it, the 
participant will incur a second charge. 


8in the case of bonds, the fee is a face-value charge that 
is essentially the equivalent of a per-share charge for 
equities. 





trades. In its continuous net settlement (“CNS”) 
system, NSCC, for each issue in which a participant 
has compared trades, nets those trades until the 
particpant has either a net long position (that is, the 
participant is a net buyer of the security) or a net short 
position (that is, the participant is a net seller of the 
security). NSCC then settles those netted transactions 
by making a book-entry movement either into or out of 
the participant’s depository account. 


The clearance processing function also includes the 
processing of designated valued deliveries submitted 
by special representatives.“ Outside of the CNS 
system, clearance processing entails the issuance of 
security orders. 


The proposed fees in this category are: (a) $1.20 for 
each position delivered from the CNS system to a 
participant’s account (called a “receive” by NSCC); 

(b) $1 for each delivery from a participant’s account to 
CNS during the night cycle; (<) $2 for each delivery to 
CNS during the day cycle;'* (d) $.20 per side for 





9” designated valued delivery is an instruction to CNS 
from a special representative to transfer a valued 
position (that is, one against which oney is owed) 
directly from one NSCC participant to another or, 
through aclearing interface, to a non-participant. Fora 
discussion of special representative procedures, see, 
Securities Exchange Act Release No. 13456 (April 21, 
1977), 42 FR 21881. 


10, security order is an instruction to deliver or receive 
securities outside of the CNS system. Those 
instructions are generated when securities are not 
eligible for CNS processing or when both parties to a 
transaction wish to settle outside the CNS system. 
Security orders may be issued on an item-by-item basis 
or netted through balance order procedures. 


111n making book-entry deliveries of securities from the 
depository accounts of participants with CNS short 
positions to the depository accounts of participants 
with CNS long positions, NSCC makes its first attempt 
to deliver on the evening prior to settlement date and 
then makes repeated attempts on settlement date. 
Often, a participant with a short position will not have 
sufficient securities available to meet its entire delivery 
requirement until several passes have been made. As a 
result, NSCC may have to make two or more deliveries to 
satisfy a receiving participant’s long position. Because 
the receiving participant has no control over when there 
are sufficient securities in the system to fill its long 
position, NSCC will treat multiple receipts in a security 
as one receipt for bill purposes. 


designated valued deliveries entered through special 
representative procedures; (e) $.20 for each security 
order generated; and (f) $2 for each buy-in submitted. 
NSCC proposes that participants pay the same fees 
regardless of whether they relate to NSCC through 
NSCC’s New York City facility, through a branch office 
or through NSCC’s direct clearing procedures. 


A dollar-value basis again was not used because NSCC 
did not want clearance processing fees to vary with the 
value of the securities being cleared and settled. 
Shares (face value for bonds) was considered in order 
to be consistent with the fees for comparison and trade 
recording. NSCC decided, however, that deliveries, 
and receipts were the most realistic measures from the 
standpoint of cost and there were no overriding 
considerations, as there were in choosing shares as 
the basis for trade comparison and recording fees. 
NSCC also preferred to have a single basis for billing 
clearance processing (deliveries and receipts) rather 
than to differentiate between the processing of debt 
and equity securities. 


NSCC indicated that generating security orders and 
processing designated valued deliveries are not as 
costly to NSCC as making CNS deliveries and receipts, 
and, accordingly, set those fees at a lower rate. 


5. Delivery Service Fees. These are fees for services 
involving the physical movement of securities and 
include the following specific services: (a) the 
Envelope Settlement System; (b) the Correspondent 
Delivery and Collection Service (“CDCS”); (c) order 
outs from clearing; (d) deposits to clearing; (e) 
underwriting pick-ups; (f) physical receives from third 
parties; and (g) handling of participants’ depository 
accounts. Each of these proposed fees is based on a 
per item charge. 


Many of the services requiring physical movement of 
securities involve what NSCC calls a “primary receive 
location.” A primary receive location can be either 
NSCC’s New York City facility or a branch office. Each 
participant will choose one location as its primary 
receive location. NSCC proposes that participants pay 
the same fee for NSCC moving securities to or from their 
primary receive location regardiess of where it is 
located. 


Currently, NSCC operates three envelope settlement 
services. Two of those, run by the SCC Division and the 





12NSCC indicated that it set a lower fee for night cycle 
processing because computer processing costs during 


the night are lower, and it wants to encourage 
participants to have sufficient securities available for 
night cycle deliveries. 


SEC DOCKET/1273 





NCC Division, operate only in Ne w York City. The New 
York City envelope systems are, in essence, a central 
location where participants can drop off envelopes 
containing securities and have those envelopes placed 
in another participant’s box. Participants come to the 
central location during the day to see if they have 
received an envelope. The third service, the National 
Envelope Settlement System, run by the NCC Division, 
is similar except that it operates in eleven regional 
cities. Envelopes are shipped overnight by couriers. 


On switching the processing of: over-the-counter 
transactions from the NCC Division to the SCC 
Division, NSCC intends to discontinue the intra-city 
envelope system run by the NCC Division and to move 
the NCC Division inter-city envelope system to the SCC 
Division. The proposed fees for intra-city deliveries in 
the ongoing SCC Division envelope system will be a 
per-envelope charge and will be based on the time of 
day that the envelope is submitted for delivery. The 
proposed fees for inter-city deliveries also will be a 
per-envelope charge but will be the same regardless of 
the location of the NSCC facility to which the envelope 
is delivered or the time of day of the delivery. The 
inter-city delivery fee will be higher than the fee for 
intra-city deliveries. 


CDCS is a delivery service currently operated by NSCC 
that consists of a network of facilities to which 
participants can deliver securities for shipment by 
courier and at which participants or non-participants 
can receive shipments of securities. It is available to 
any entity which executes a CDCS agreement with 
NSCC. The CDCS fee is a per-envelope charge plus a 
pass-through of any cost for deliveries outside of the 
immediate area of the receiving CDCS facility. The fee 
is the same regardiess of the location of the CDCS 
facility to which the securities are delivered. 


Order outs from clearing will allow a CNS participant to 
have its CNS long position delivered to it on settlement 
day. The delivery can be either free or against payment. 
lf the securities are delivered to the participant’s 
primary receive location, the fee is the same regardless 
of which primary receive location the participant has 
selected. The participant can have securities ordered 
out to it at other than its primary receive location for an 
additional charge. Participants also can deliver to other 
participants or to third parties either free or against 
payment by combining the order out service with COCS 
or the envelope system. In that situtation, the 
participant also is charged for the use of CDCS or the 
envelope settlement system. 


Deposits to clearing will enable participants to deposit 
securities for next-day credit to cover CNS short 
positions. The deposits can be made at any NSCC 
branch office or at NSCC’s New York City facility for 
the same fee. 
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The underwriting pick-up fee is not for NSCC picking 


up a participant’s share of a distribution from the 
underwriter and delivering it to the participant’s 
primary receive location. If a participant wants to 
deliver all or part.of the securities to another location, 


- to another participant, or to a third party, it utilizes 


other NSCC services such as CDCS or the envelope 
system and pays the additional fees. 


Physical receives is a service whereby NSCC, if 
instructed bya. participant, will accept delivery of 
securities an behalf of that participant either free or 


-against payment.’ The delivery can be made to any 


NSCC branch office, and NSCC will take deliveries 
from anyone.. The fee includes redelivery of the 
securities to the receiving participant’s primary receive 
location, ; 


Depository handling fees are for NSCC acting as a 
patticipant’s agent at The Depository Trust Company 
(“DTC”). Through NSCC, a participant can deposit 
securities into and withdraw securities from its DTC 
account, or give instructions to DTC. This service also 
can be combined with NSCC’s envelope system or 
CDCS. 


6. Special Services. This category of services include 


_ the National Transfer Service (“NTS”), the Dividend 


Settlement Service (“DSS”), options processing, the 
customer transfer service and commission billing. 
These fees are based on per-item charges. 


The National Transfer Service is a service in which 


participants deliver: envelopes to NSCC containing 
securities for transfer. NSCC sorts the envelopes, 
batches ‘them and sends them to the appropriate 
transfer agent. This service currently operates only in 


: New York Gly and only runs to certain transfer agents. 


The customer transter. service, another NSCC transfer 


service, will operated both in and outside of New York 
City afd will.run to any transfer agent. In this service, 
NSCC does not-merely deliver envelopes to transfer 
agents but rather acts as the participant’s agent in 
effecting the transfer. 


The Dividend Settlement Service provides a system for 
processing dividend claims. In brief, a participant 
submits to NSCC in-house proof of entitlement to 
payment of the dividend and a notice that within five 
days it will submit a claim. Upon receipt of the claim 
form, NSCC credits the participant’s settlement 
account with the money value stated on the claim and 
debits the settlement account of the participant 
against whom the claim. was made. A _ reclaim 
procedure is available. DSS currently is limited to New 
York City. 


Options processing fees are for NSCC acting as a 





participant’s agent in comparing American Stock 
Exchange (“Amex”) option transactions or for acting as 
a participant’s agent at the Options Clearing 
Corporation (“OCC”).13 NSCC also will do a 
participant’s OCC cashiering. OCC cashiering involves 
accounting for money obligations between OCC and a 
participant, principally margin obligations and 
premiums. 


Commission billing is a service that participants can 
use to collect commissions from other participants. 
NSCC indicated that this service is used principally by 
specialists and floor brokers on the American and New 
York Stock Exchanges. My 


7. Direct Clearing. Direct clearing is a service that 
NSCC provides for SCC and ASECC Division 


participants who do not want to maintain a New York. 


City presence. NSCC, in effect, acts as the direct 
clearing participants’ New York City agent. Currently, 
NSCC participants who use direct clearing pay a fee of 
$.50 per transaction for NSCC acting as their New York 
City presence plus a monthly fee of $1,000. Direct 
clearing participants also pay variable monthly fees 
designed to recover the remainder of NSCC’s cost of 
providing direct clearing. Those variable fees are $X per 
delivery and receipt and $X per $1,000 of value of each 
delivery or receipt. In addition, direct clearing 
participants pay the same fees as other NSCC 
participants for certain other services. 


Under the new fee schedule, both the variable charges 
for direct clearing and the $1,000 monthly charge will 
be eliminated. Instead, direct clearing participants will 
pay the same fees other NSCC participants pay for 
services. NSCC, however, will continue to collect $.50 
per transaction for acting as the direct clearing 
members’ New York City presence. 


8. Interface Fees. NSCC ceased charging fees for 
clearing and settling transactions through interfaces in 
the summer of 1977. NSCC’s filing formally removes 
those fees from the fee schedule. NSCC, however, will 
retain a one for interface exclusion and inclusion 
instructions. '4 





13NSCC currently relates only to OCC’s New York City 
office. 


14F or example, if an NSCC participant has left standing 
instructions with NSCC to ship compared trades 
through an interface to another clearing agency for 
clearance and settlement, the participant can instruct 
NSCC to exclude certain transactions from its standing 
instructions. 


9. DTC Sponsored Accounts. Because the SCC and 
ASECC Divisions of NSCC are operationally linked with 
DTC,SCC and ASECC Division participants currently 
also have to be DTC participants. For those 
participants who do not believe their activity justifies 
DTC participation or, who, for other reasons, do not 
wish to be DTC participants, NSCC will open a 
sponsored account at DTC. NSCC’s fees for this 
service will be $.75 for each delivery or receipt to or 
from the sponsored account plus a pass-through of all 
related OTC fees except for DTC membership fees. 
There will be a maximum charge of $400 per month for 
deliveries and receipts. NSCC indicated that it set the 
maximum fee higher than DTC’s $260 per month 
membership fee to encourage participants with 
sufficient volume to join DTC directly. 


C. NSCC’s Estimate of the Effect of the Proposed Fee 
Schedule on Its Participants 


After formulating its proposed fee schedule, NSCC 
tested the effect of the proposed fee schedule on 
sample groups of participants. The sample groups 
used were: (1) retail wire houses; (2) institutional 
houses; (3) OTC market makers; (4) specialists; (5) 
regional firms using direct clearing; (6) regional firms 
with a New York City Office; and (7) banks. NSCC also 
ran a test against the average activity of esseniially all 
of its participants. 15 


In its test, NSCC estimated that, at an average daily 
cleared volume level of 16.4 million shares from the 
NYSE, 1.8 million shares from Amex and 3.1 million 
shares from the OTC market, revenues produced by the 
current fees would equal revenues, produced by the 
new fees. At the average daily volume level of the four 
sample months discussed earlier'® (20.6 million 
shares from the NYSE, 2.2 million from Amex and 3.9 
million from the OTC market), NSCC’s figures show 
that participants would experience a reduction in fees 
(after rebates) of $3,540,000 per year. NSCC believes 
that at higher volume levels participants will 
experience greater savings. 


NSCC’s estimate of the impact of the proposed fee 
schedule on the different classes of participants at the 
average volume level of the four test months was: 





154 few inactive participants were excluded. 


16 supra p. 3. 
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Current 
Fee 
Structure 


Retail wire houses 
Institutional houses 

OTC market makers! ” 
Specialists 

Regional firms—direct clearing 
Regional firms—NYC office 
Banks 

Average participant 


As another measure, NSCC, using the same volume 
levels, ran a test to estimate the effect of only the 
proposed fees for trade comparison and clearance 


Current Schedule 


Retail wire houses 
Institutional houses 

OTC market makers! ® 
Specialists 

Regional firms—direct clearing 
Regional firms—NYC office 


COMMENTS RECEIVED ON NSCC’S SCHEDULE 


A. TAD Depository Corporation (“TAD”). TAD, which 
ceased doing business earlier this year, had reached an 
agreement with NSCC to establish an interface. TAD’s 
comments related to that interface. TAD’s first 





17Much of the reduction in OTC processing costs 
reflects savings anticipated to result from the transfer of 
OTC processing from the NCC Division to the SCC 
Division. 


18The comment made in footnote 17 also applies here. 
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$57,869 
35,488 
16,254 


17,476 
9,697 
5,467 
8,831 


Average Monthly Fee 


Proposed 
Fee 
Structure 


$53,526 
29,476 
10,009 


11,567 
10,597 
12,035 

7,908 


processing. The result of that test, expressed in cost 
per side and cost per 100 shares, was: 


Proposed Schedule 


per 
100 
shares 


per 
100 
shares 


per 
side 


$.189 
.110 
322 
.080 
.274 
.300 


$.518 
819 
.653 
322 
.871 
819 


$.176 
112 
.145 
.087 
.265 
.310 


comment was that, since NSCC would open sponsored 
accounts at DTC for NSCC participants who did not 
want to have their own DTC account, NSCC, if 
requested by NSCC participants, should open 
sponsored accounts for them at TAD. TAD’s other 
comments related to NSCC developing two fee 
schedules, one based on DTC fees and one based on 
TAD fees. 


In view of TAD’s determination to cease operations, it 
is not possible to be responsive to TAD’s comments. If 
TAD chooses to resume operations, the Commission 
will consider its comments at that time. 


B. Salomon Brothers. Salomon Brothers stated that, 
overall, the new NSCC fee schedule was an 
improvement. It suggested, however, that fees for 





envelope deliveries should not be based on the time 
when an envelope is submitted for delivery. Salomon 
Brothers argued that it has no control over when it 
receives securities needed for redelivery. 


In response to Salomon Brothers’ comment, NSCC 
stated that there is a fee differential based on the time 
an envelope is submitted for delivery in order to 
encourage participants to submit their envelopes early. 
NSCC continued that, the earlier a delivery is made, the 
greater the opportunity for receiving participants, like 
Salomon Brothers, to turn those securities around the 
same day. NSCC indicated that early deliveries also will 
help it to process envelope deliveries more smoothly. 


The Commission believes NSCC’s policy of using its 
fee schedule to encourage early deliveries will promote 
more efficient clearing and therefore is appropriate. 


C. The Chase Manhattan Bank, N.A. (“Chase 
Manhattan”). With regard to the envelope settlement 
system and CDCS, NSCC initially proposed a fee based 
on both a per-item charge and a charge for the value of 
the securities being delivered. NSCC’s rationale was 
that those two services were designed to provide for 
the safekeeping and rapid turnaround of higher valued 
securities and that, as aresult, higher valued securities 
should bear a proportionately greater share of the cost. 
Also, NSCC felt that the cost of those services should 
be related to the risk of loss to the clearing corporation 


Chase Manhattan commented that the cost of 
delivering envelopes is not greatly affected by the value 
of the securities in the envelopes. Chase Manhattan 
continued that, as a result, fees should be based on a 
per-item charge and not on both a per-item charge and 
a charge related to the value of the securities. In 
response to that and other comments, NSCC, noting 
that the increased costs for insurance were not 
significant in relation to the total cost of the envelope 
system, changed the fee. 


D. Stifel, Nicolaus & Co., Inc. (“Stifel, Nicolaus”). 
Stifel, Nicolaus commented that the clearance 
processing charge should be based on the number of 
sides submitted rather than on receipts and deliveries. 
Stifel, Nicolaus felt that a fee based on deliveries and 
receipts discriminated in favor of participants that 
submitted a large number of trades. Stifel, Nicolaus 
stated that, for example, using the NSCC fee of $1 for 
night cycle deliveries to CNS, a small firm with ten 
trades in a security which net to one delivery obligation 
would pay an effective rate of $.10 per trade for 
clearance processing while a larger broker with 50 
trades which net to one delivery obligation would pay 
only $.02 per trade. 


The principal work of clearance processing in NSCC’s 


CNS system is effecting deliveries to and receipts from 
participants’ depository accounts and generating 
money settlement insructions. These are services 
related not to the number of sides submitted for 
clearance processing but rather to the number of 
netted positions. For example, if a CNS participant has 
two trades in a particular stock, both purchases of 100 
shares, the participant will have a net long position of 
200 shares, and NSCC will make one book-entry 
delivery of 200 shares to that participant’s depository 
account on settlement day. If another participant had 
bought 100 shares and sold 100 shares, its CNS 
position would net to zero, and NSCC would make no 
book-entry movement either into or out of the 
participant’s depository account. 


Under NSCC’s new fee schedule, both participants 
would pay for the comparison of two sides, but only 
the first would pay for clearance and settlement. Under 
Stifel, Nicolaus’ rationale, NSCC would charge both 
participants for comparison and for clearance 
processing even though, in the latter case, there was 
no delivery into or out of the participant’s depository 
account. Stifel, Nicolaus’ theory is that the benefit to 
both brokers is equal. NSCC’s theory is that the 
processing cost is not the same for both brokers and 
that fees should be based on cost, not benefit. The 
Commission believes NSCC’s selection of deliveries 
and receipts as the basis for its clearance processing 
fee reasonably allocates the costs of that service 
among participants and is, therefore, appropriate. 


E. Bradford Securities Processing Services, Inc. 
(“BSPS”). BSPS had several comments. Its first was 
that where NSCC had little or no direct competition 
(trade comparison and recording and envelope 
settlement) its fees were above cost and where there 
was a competitor (physical receipts and deliveries) its 
fees were below cost. As evidence, BSPS stated that 
for physical receipts and deliveries its fees and those 
of banks it surveyed were much higher. BSPS 
continued that NSCC’s fees for physical receipts and 
deliveries were below BSPS’s cost for performing 
similar services. 


BSPS commented that the fees for the envelope 
settlement service should not be based on the value of 
the contents of the envelope but rather on the number 
of deliveries and the ancillary service involved. BSPS 
also was concerned about NSCC proposing fees for 
services (order outs from clearling and deposits to 
clearing) when NSCC did not then offer those services. 


In addition, BSPS argued that the comparison fee 
should be a per item charge rather than a charge based 
on the number of shared being compared. BSPS stated 
that the cost of doing comparison is unrelated to the 
number of shares compared. 
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BSPS indicated that it had developed a rough model of 
NSCC’s proposed fee structure and that it 
discriminated against associate members and 
specialists and favored retail and institutional 
broker-dealers. BSPS ALSO STATED THAT NSCC had 
not established a sufficient basis for justifying the new 
fee structure. 


Finally, BSPS requested an interface with NSCC. 


BSPS’ initial comment is that NSCC is engaging in 
predatory pricing by allowing revenues from services 
where there is little competition to subsidize services 
where there is competition, thus setting artifically low 
prices. BSPS also suggested that certain groups of 
NSCC participants are discriminated against and that 
NSCC has not developed a sufficient basis for its fee 
schedule. Although BSPS presented no data to support 
its allegations, the Commission nevertheless 
requested NSCC to review its proposed fee schedule 
with its independent public accountant and have its 
accountant issue a report on certain aspects of NSCC’s 
proposed fee Schedule. The Commission believes that 
the data submitted by NSCC, in particular the report of 
NSCC’s independent public accountant, demonstrate 
that, when developed, NSCC’s fees for individual 
services were reasonably related to the projected cost 
of providing those services and that the bases for 
allocating cost to lines of service also were reasonable. 
Moreover, the Commission has requested and received 
from NSCC an undertaking that, among other things, it 
will promptly update and revise its fee schedule in the 
light of actual operating experience. 


BSPS’s suggestion that NSCC should base its 
envelope settlement fee on the number of deliveries 
and not on the value of the securities being delivered 
was incorporated into NSCC’s fee schedule. As for 
BSPS’s comment on NSCC proposing fees for services 
not yet established, the Commission recently approved 
a rule change, SR-NSCC-77-10 (Securities Exchange 
ACT Release No. 15142, September 13, 1978) which, 
among other things, permits NSCC’s SCC Division to 
offer those services. 


In considering NSCC’s choice of a per-share basis, 
rather than one based on the number of sides, the 
Commission reviewed the rationale advanced by 
nscc.19 nscc appears to have made a reasonable 
choice among alternatives by selecting one which, 
among other things, favors best execution. Moreover, 
the Commission found it significant that no participant 
using NSCC’s comparison service objected to a 
per-share basis for NSCC’s comparison fee. While 





19 Discussed Supra pp. 5-6. 


20 BSPS, which raised the only objection to NSCC’s 
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the Commission, as a result has determined to permit 

the fee as proposed, the Commission will ask NSCC, 
in preparing its revised fee schedule, to reexamine its 
choice of a per-share basis and provide further data on 
the effect of that choice on various groups of 
participants. 


Finally, the Commission does not consider it 
appropriate to consider BSPS’s request for an interface 
in the context of approving NSCC’s fee schedule under 
Rule 19b-4. Development of interfaces among clearing 
agencies in general, and BSPS’s request in particular, 
have been and will continue to be part of the 
Commission’s ongoing responsibilities with regard to 
the national clearance and settlement system. The 
Commission stands ready, at any time, to work with 
NSCC and BSPS regarding the establishment of an 
interface between them. 


F. Pacific Clearing Corporation. PCC’s first comment 
was that there should not be a participant fee of up to 
$100 per month for trade processing in addition to 
separate fees for comparison. PCC argued that it did 
not object to a fee for comparison, but that the 
participant fee forces brokers who clear and settle New 
York Stock Exchange (“NYSE”) and American Stock 
Exchange (“Amex”) trades at a regional clearing 
corporation to pay “membership dues” to NSCC. 


PCC also stated that the NYSE and Amex trade 
comparison system is “antiquated” and forces regional 
brokers either to maintain a New York city presence, 
use a correspondent, or pay the NSCC direct clearing 
charge of $.50 per side for remote trade comparison. 
PCC argued that regional brokers, having established 
one of those three arrangements for comparion 
of NYSE and Amex transactions, were likely to stay at 
NSCC for clearance and settlement. In addition, PCC 
argued that: (i( NSCC’s proposed fee for comparison 
was too high;21 (ii) NSCC should supply a cost 
justification for the direct clearing fee of $.50 per 
transaction (which PCC refers to as a “remote 
comparison fee”); and (iii) NSCC should charge that 
direct clearing fee only when transactions compared 
through direct clearing procedures fail to compare on 
the first comparison cycle. 


PCC felt that NSCC’s trade recording fee is an 





use of a per-share basis for its comparison fee, does 
not use NSCC’s comparison service. 


21 As noted, supra p. 4, NSCC proposes to charge the 
same fee for comparison regardless of whether a 
participant relates to NSCC through NSCC’s New York 
City facility, through a branch office or through 
NSCC’s direct clearing procedures. 





inappropriate toll on brokers who execute transactions 
in markets other than the NYSE and Amex and clear at 
NSCC. PCC indicated that it charges no trade 
recording fee. 


PCC argued that basing NSCC’s clearance processing 

fee on the number of delivers and receipts (a netted 
fee) rather than on cleared shares encourages regional 
brokers to use correspondents. 


Finally, PCC stated that the regulatory fee collected by 
NSCC for the NYSE and Amex is not related to the cost 
of the regulatory services NSCC receives and that the 
excess represented “royalties” to the NYSE and 
Amex. 


NSCC’s participant fee for trade processing is 
designed to recover the administrative costs of 
providing trade processing. In that sense, PCC is 
correct that that fee is similar to a “membership fee.” A 
A fee based on cost is not predatory, however, and the 
Commission believes that the information NSCC 
submitted in conjunction with its fee schedule 
demonstrates that NSCC’s fees for individual services, 
when developed, were reasonably related to the 
projected cost of providing those services. Similarly, 
with regard to PCC’s concerns about NSCC’s justifying 
its direct clearing fee and about NSCC’s comparison 
fee being too high, the Commisssion believes that 
NSCC has demonstrated that its fees, when developed, 
were reasonably related to cost. In addition, the 
Commission has requested and received from NSCC an 
undertaking that, among other things, it will promptly 
update and revise its fee schedule in the light of actual 
operating experience. 


With regard to PCC’s concern about the NYSE and 
Amex comparison system being “antiquated,” NSCC’s 
participants have not expressed to the Commission 
dissatisfaction with that process, and NSCC has 
argued that its procedures for comparison best meet 
the needs of its participants. Accordingly, the 
Commission does not find PCC’s charge that the 
system is antiquated, of itself, a sufficient reason to 
reexamine NSCC’s comparison procedure at this time. 


PCC is concerned, however, that broker-dealers who 
are potential regional clearing agency participants will 
be discouraged from regional participation by NSCC’s 
comparison process. That concern appears to stem 
from a misunderstanding of the requirements of the 
Commission’s order granting NSCC registration as a 
clearing agency (Securities Exchange Act Release 





22 Although PCC does not mention it in its comment 
letter, NSCC also collects this fee for the National 
Association of Securities Dealers, Inc. (the “NASD”). 


No.13163, January 13, 1977). PCC suggests that 
brokers must compare NYSE and Amex trades either by 
having a New York City office, using a correspondent, 
or using direct clearing. PCC then argues that brokers 
which utilize a correspondent for comparison will also 
use it for clearance and settlement. Similarly, if 
brokers bear the expense of opening a New York City 
back office for comparison, PCC believes they will use 
it to complete the clearing process as well. 
Accordingly, the only alternative, in PCC’s view, that 
permits comparison of NYSE and Amex trades at 
NSCC and clearance and settlement elsewhere is direct 
clearing. 


PCC’s argument appears to continue that, if direct 
clearing fees are unduly high that creates a “front-end 
load” that locks brokers into NSCC. In effect, if the 
$.50 charge for direct clearing results in participants 
paying more than cost for comparison but less than 
cost for clearance and settlement at NSCC, it will 
inhibit movement to other clearing agencies.<¥ PCC 
therefore proposes that NSCC only charge a direct 
clearing fee when a trade fails to compare on the first 
comparison cycle. 


This misperceives the situation in three ways. First, 
the NSCC registration order required NSCC to provide 
for remote comparison including comparison through 
other clearing agencies. Thus brokers are not required 
to utilize direct clearing. Second, the $.50 fee is not, in 
any case, a comparison fee but rather a fee for NSCC 
acting as a participant’s New York City agent. The 
comparison fee is the same regardless of how a 
participant relates to NSCC. Third, NSCC’s fee is 
cost-based. Eliminating the charge entirely, or, as PCC 
suggests, eliminating it when trades compare on the 
first cycle, would subsidize participants who utilize 
direct clearing and shift those expenses elsewhere, 
causing other NSCC services to be no longer 
cost-based. Accordingly, the Commission views PCC’s 
proposal as inapposite. 


PCC argues that NSCC’s trade recording fee 
discourages trading on regional exchanges in that 





23 For example, if total fees for a transaction were 
$1.50 at clearing agency A, divided into $1.00 for 
comparison (more than cost) and $.50 for clearing and 
settlement (less than cost), while clearing agency B 
charged $.50 for comparison and $1.00 for clearing and 
settlement (assumed to be a cost-based allocation), 
participants who compare transactions at clearing 
agency: A would tend to stay for clearing and 
settlement paying a total of $1.50 rather than move 
compared trades to clearing agency B and incur fees of 
$2.00 ($1.00 for comparison at A and $1.00 for clearing 
and settlement at B). 
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brokers who choose to clear and settle tansactions at 
NSCC and who trade on regional exchanges will have 
to pay both a comparison fee to the clearing agency 
affiliated with the regional exchange and a trade 
recording fee to NSCC. PCC continues that, if those 
brokers executed their transactions on the NYSE and 
Amex, they would pay only a comparison fee. PCC 
concludes that the trade recording fee is a toll on 
executions outside of New York City and is, in effect, 
an interface fee that is imposed only on NSCC 
participants who execute outside New York.24 


PCC’s argument is not that the trade recording fee 
discourages regional clearing, but rather that it 
discourages regional execution. 5 The Commission, 
however, in the absence of more peruasive evidence, 
cannot conclude that a trade recording fee of $.03 per 
hundred shares would influence a broker’s choice of 
market of execution for a transaction. 


PCC also was concerned that NSCC charges a 
clearance processing fee based on deliveries and 
receipts. PCC felt that such a fee would encourage the 
use of correspondents. PCC’s argument centers on the 
fact that, in NSCC’s ASECC and SCC Division system, 
the greater the number of transactions a participant 
has in a particular security, the lower the cost per 
transaction of clearance processing for that participant. 
That is, an NSCC participant with 10 transactions in a 
security on a particular day will pay the same clearance 
processing fee as a participant with one transaction 
that day.26 PCC believes that correspondents, by 
combining the processing volume of many brokers, 
will achieve lower clearing fees and can use those 
savings as a means of attracting customers. 


Assuming PCC’s analysis is correct and a 
correspondent would have clearance processing fees 
smaller than the sum of the clearance processing fees 
its customers would incur if each customer were a 
direct participant, that does not necessarily lead to the 
conclusion PCC draws. First, the savings achieved by 
correspondents may not be substantial in terms of 





24 Regional participants who execute in New York but 
clear regionally would pay only the NSCC comparison 
fee (if the regional clearing agency, like PCC, charged 
no trade recording fee}. On the other hand, brokers 
who execute regionally, would be encouraged by this 
fee to clear regionally and not at NSCC in order to avoid 
the double fee. 


25 if anything, it encourages regional clearing. See, 
footnote 24. 


26 This is also discussed in conjunction with the Stifel, 
Nicolaus comment letter, supr P. 15. 
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overall clearing costs. In any case, the correspondents 
may choose not to pass the savings back to their 
broker-dealer customers. Second, correspondents 
charge for their services, and those charges may offset 
any savings. Third, correspondents tend to offer a 
package of services often including research and 
execution as well as comparison, clearing, and 
settlement, and it would be difficult to demonstrate 
that the NSCC clearance processing fee was the 
controlling factor in a broker’s decision to use a 
correspondent. Last, the Commission believes NSCC’s 
selection of deliveries and receipts as the basis of its 
clearance processing fee more reasonably allocates the 
costs of that service among NSCC participants than a 
fee based on cleared shares. In the system operated by 
the ASECC and SCC Divisions, there is no more work 
involved in making a delivery of 100 shares than of 
1,000 shares. 


Nevertheless, the Commission will ask NSCC in 
revising its fee schedule to study this matter further 
and to present data on the extent to which this fee may 
have a compedtitive impact. The Commission also will 
examine the problem as part of its ongoing monitoring 
program. In the interim, however, because the fee is 
derived from a reasonable allocation of NSCC’s costs 
to the service provided, the Commission believes it 
should be permitted. 


Finally, with regard to PCC’s concern about NSCC 
collection the NYSE and Amex regulatory fee, it is not 
clear whether PCC objects to the existence of an 
additional $.12 per side charge in NSCC’s fees or to 
NSCC’s collecting that charge. In the former case, the 
additional $.12 would tend to make NSCC’s charges 
less competitive vis-a-vis other clearing agencies such 
as PCC. In the latter case, it is a common practice for 
clearing agencies to collect charges imposed on their 
broker-dealer participants by entities other than the 
clearing agency. Moreover, in granting NSCC 


registration as a clearing agency, the Commission. 


considered, and found appropriate, NSCC’s decision 
to collect that regulatory fee (Securities Exchange Act 
Release No. 13163 (January 13,1977), pp. 98-101).27 


APPROVAL OF NSCC’S PROPOSEDFEESCHEDULE 


The information submitted by NSCC in connection with 
its proposed fee schedule, in particular the PW report, 
demonstrates that, at the time they were developed, 
NSCC’s proposed fees reasonably approximated the 
projected cost of providing the respective services and 
that the basis for allocating costs to lines of service 





27 The Commission, however, indicated its intention 
to review the appropriateness of NSCC collecting that 
fee upon resolution of certain issues described in 
Release No. 13163. 


, 





also was reasonable. In establishing specific fees, 
however, NSCC considered other factors, particularly 
geographic price mutualization, that in some 
situations may cause fees paid by an_ individual 
participant to vary from the cost of providing a service 
to that participant. Even in those instances, NSCC 
related the overall fees for a service to the estimated 
cost of providing that service. Moreover, NSCC’s plan 
to rebate excess revenues is intended to ensure that, in 
the event actual expenses and gross revenues vary 
from NSCCs projections because of fluctuations in 
volume or other factors, net revenues will remain tied 
to the cost of operations. 


The Commission recognizes, however, that certain 
changes have occurred since NSCC’s fee schedule was 
prepared that may have affected NSCC’s estimate of its 
cost for providing services. The first is that DTC, to 
which NSCC pays a significant amount of fees, 
instituted a new fee schedule after NSCC’s cost 
analysis was completed. NSCC indicated that it was 
uncertain whether the net effect of the new DTC. fees 
would be to increase or decrease its costs. The second 
is that NSCC has experienced a loss of participants 
due principally to mergers. The third is that the average 
volume of shares cleared by NSCC has increased since 
NSCC made its cost analysis. And the last is that 
NSCC has not accounted for the effects of inflation. 


Nevertheless, the Commission has decided to approve 
NSCC’s fee schedule at this time, rather than have 
NSCC submit a revised proposed fee schedule, for 
three reasons. First, there always will be a gap between 
the time a fee schedule is developed and its effective 
date. That results from the need to gather underlying 
data regarding participants’ activities; prepare, test 
and revise fees; and obtain participants’ comments, 





28 Although the rebate will be given across-the-board 
and not only to those participants using the particular 
services generating excess revenues, the Commission 
does not believe that at this time it is necessary to 
require NSCC to compute the excess revenues 
attributable to specific services and rebate those 
revenues on a pro rata basis to the participants using 
those services. No NSCC participant or other 
interested person objected to NSCC’s decision to use 
an across-the-board rebate. The Commission, however, 
will ask NSCC to consider the feasibility and 
desirability of a service-by-service rebate in revising its 
fee schedule. 


29 As long as volume remains high, NSCC will 
continue to collect sufficient revenues to cover its 
costs. NSCC’s projection of its break-even point 
is discussed supra p. 3. 


board approval, and Commission approval. 


Seond, the implementation of the fee schedule is 
necessary to facilitate NSCC’s transfer of OTC 
processing from its NCC division to a separate 
processing stream within its SCC Division. As 
discussed in Securities Exchange Act Releases Nos. 
15143 and15221 this step is expected to have important 
benefits for the development of a national clearance 
and settlement system and for the investing public. 
Third, modifications based on hypothetical projections 
would not be as accurate as those made in the light of 
day-to-day experience. 


In view of the changes which have occurred since 
NSCC developed its fee schedule, however, the 
Commission has requested and received from NSCC 
an undertaking that it will: (i) update and revise the 
fee schedule promptly in light of actual operating 
experience; (ii) present with the revised fee schedule 
such information as the Commission may request on 
the effects of geographic price mutualization or other 
pertinent factors; and (iii) review the revisions and 
information with its independent public accountant. 


The Commission also has considered the opinion of 
the United States Court of Appeals for the District of 
Columbia Circuit in Bradford National Clearing Corp., 
et al. v. Securities and Exchange Commission (D.C. 
Cir. Nos. 77-1199, and 77-1547, Sept. 19, 1978) in 
reviewing NSCC’s proposed fee schedule. The Court 
affirmed the order granting NSCC registration as a 
clearing agency but remanded two issues to the 
Commission for further consideration. One of those 
issues was the use ” NSCC of geographic price 
mutualization (“GPM”). 2 


Specifically, the Court requested that the Commission, 





30 The task is more complex when, as here, an entire 
new fee schedule is being prepared. 


31 In its letter of September 13, 1978 (Securities 
Exchange Act Release No. 15143) the Commission 
authorized NSCC to terminate the facilities 
management contract with Bradford National Clearing 
Corporation (“BNCC”) for operation of the NCC 
Division and to switch OTC processing to the SCC 
Division. In its letter of October 6, 1978 (Securities 
Exchange Act Release No. 15221), the Commission 
declined to withdraw its authorization as requested by 
Bradford National Corporation, parent of BNCC. 


32 The other issued remanded to the Commission for 
further consideration was NSCC’s selection, without 
competitive bidding, of the Securities Industry 
Automation Corporation as facilities manager of its 
consolidated system. 
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“Iprovide] a better explanation, if one 
exists, of how GPM may be utilized without 
thwarting regional [clearing agency] compe- 
tition. Failing that, the Commission must 
either condition registration on NSCC’s 
abandonment of GPM, or at least 
convincingly conclude that the loss of 
regional competition engendered by GPM 
will not upset the favorable balance of 
benefits and anticompetitive effects that 
[the Commission] originally calculated on 
the assumption that such competition 
would exist.” (Op.. p. 54) 


The Commission has been monitoring the effects of 
NSCC’s registration, including NSCC’s use of GPM. 
Among other things, the Commission in its Hearings 
into the Development of a National Clearance and 
Settlement System (File No. 600-15, March 6-10 and 
April 19-20, 1978) requested comment upon “whether 
there currently are geographic differences in the costs 
of engaging in business as a broker or dealer which 
make inappropriate geographic mutualization of 
charges for clearing and settlement services.”¥Y More 
recently, the Commission requested and received from 
NSCC an undertaking that NSCC will, among other 
things, provide the Commission with data on the effects 
of geographic price mutualization. 


The Commission, prior to approval of NSCC’s revised 
fee schedule, and prior to determining whether NSCC 
should be permitted to begin Phase II operations, will 
examine fully and resolve the issue of NSCC’s use of 
geographic price mutualization. Until consideration of 
GPM is completed, the Commission believes that it is 
appropriate to attach certain conditions to its approval 
of NSCC’s fee schedule. Those conditions are 
designed to restrict NSCC’s use of GPM. 


There are two principal ways in which NSCC has 
incorporated geographic price mutualization into its 
proposed fee schedule. The first is that NSCC 
proposes to charge participants the same fees for 
comparing, clearing and settling transactions 
regardless of whether they relate to NSCC through 
NSCC’s New York City facility, through a branch office 
or through NSCC’s direct clearing service.~* Second, 





33 Securities Exchange Act Release No. 14411, 
(January 25, 1978). 


34 With regard to direct clearing, NSCC proposes to 
charge a fee of $.50 per transaction for acting as the 
direct clearing participants’ New York City agent. With 
that exception, direct clearing participants will pay the 
same fees as other NSCC participants. See, supra p. 11 
for a discussion of direct clearing fees. 
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the fees for physical handling services incorporate 
GPM through the primary receive location concept and 
through the use of flat-rate charge for inter-city 
envelope deliveries. 


Accordingly, the specific conditions that the 
Commission is imposing to restrict the use of GPM 
are: (i) NSCC may not, until further notice, compare, 
clear or settle transactions in listed securities through 
its branch offices or through other facilities located 
outside of New York City;36 (ii) NSCC may not accept 
new participants into its direct clearing service unless 
NSCC has first given the Commission not less than 30 
days notice, and the Commission may take appropriate 
steps to deny, limit or condition the use of direct 
clearing services by the prospective participants; and 
(iii) NSCC, in providing physical handling and envelope 
delivery services outside of New York City, must 
include in its fees the actual cost of transporting 
securities. 


Accordingly, after careful review of all commments and 
data, and upon its own evaluation, the Commission 
finds that: 


1. NSCC’s proposed fees for individual services, 
when developed, were reasonably related to the 
projected cost of providing those services and the 
bases for allocating costs to lines of service likewise 
were reasonable. Furthermore, NSCC has undertaken 
to revise promptly its fee schedule in light of actual 
operating experience. 





35 See, supra pp. 8-9. 


36 In imposing this condition, the Commission 
recognizes that NSCC participants will be able to 
compare, clear and settle transactions in over-the- 
counter (“OTC”) securities through NSCC branch 
offices at a mutualized price. The NCC Division, 
however, already offers NSCC participants OTC 
clearing through the branch offices at a mutualized 
price, a pricing mechanism used since the National 
Clearing Corporation, one of NSCC’s predecessors, 
began OTC processing. The Commission also 
recognizes that switching of OTC processing to the 
SCC Division system will result in lower fees for OTC 
processing. The Commission believes, however, that 
permitting NSCC to continue to offer OTC clearing 
through branch offices at a mutualized price until the 
Commission finishes its consideration of the GPM 
issue, does not represent a substantial alteration of the 
status quo. The Commission does not anticipate a 
significant impact on regional clearing agency 
competition, particularly because of the restriction on 
processing listed transactions through NSCC’s branch 
offices. 





2. The new fee schedule is necessary and appropriate 
to facilitate NSCC’s transfer of OTC processing from 
its NCC Division to a separate processing stream 
within the SCC Division. 


3. Theconditions imposed will restrict NSCC’s use of 
geographic price mutualization while the Commission 
is considering that issue. 


4. Approval of the proposed fee schedule will not 
substantially improve NSCC’s competitive position 
during the period prior to Phase II. 


Accordingly, the Commission finds the proposed rule 
change consistent with the requirements of the Act and 
the rules and regulations thereunder applicable to 
registered clearing agencies, and, in particular, the 
requirements of Section 17A and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, 15 U.S.C. 78(s)(b)(2), that the 
above-mentioned proposed rule change be approved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15223/October 6, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE MIDWEST STOCK EXCHANGE, INCORPOR- 
ATED 


File No. SR-MSE-78-19 


The Midwest Stock Exchange, Incorporated (“MSE”) 
submitted on September 11, 1978, proposed rule 
changes under Rule 19b-4 under the Securities 
Exchange Act of 1934 (the “Act’’), to make necessary 
modifications to the MSE’s rules for the implementa- 
tion and operation of an Intermarket Trading System 
(“ITS”) linking the participants (and such other markets 
as may in the future agree to participate in the ITS) and 
providing facilities and procedures for (i) display of 
composite quotation information on the floors of each 
of the participating exchanges (at the designated 
trading post) so that members of each participating 
exchange will be able to determine readily the best bid 
and offer for a participant, (ii) rapid and efficient 
routing of orders and administration messages 
between and among the participants, and -(iii) 
participation, under certain conditions, by all 


participants in opening transactions in primary 
markets.' The proposed rule changes have been 
designated by the MSE as (i) new rules 36 and 37 of 
Article XX; and (ii) amendments to its existing rules 3 
and 5 of Article IX, rules 1, 3, 5, 8, 25, and 33 of Article 
XX, rules 17 and 18 of Article XXI, rules 2, 4, 9, and 10 
of Article XXX, and rule 13 of Article XXxXI. 


Publication of the submission is expected to be made 
in the Federal Register during the week of October 8, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule changes or 
institute proceedings to determine whether the 
proposed rule changes should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-MSE-78-19. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule changes which are filed with the 
Commission, and of all written communications 
relating to the proposed rule changes between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, wili be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal office 
of the above mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








1 On April 14, 1978, the Commission granted a 
temporary order under Section 11A(a)(3) of the Act 
approving the implementation and operation of the ITS 
and soliciting comments thereon. See Securities 
Exchange Act Release No. 14661 (April 14, 1978), 43 
FR 17419. On August 11, 1978, the Commission 
extended its temporary approval. See Securities 
Exchange Act Release No. 15058 (August 11, 1978). 
The ITS Plan and comments thereon are available in 
File 4-208. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 15224/October 6, 1978 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-76-44) 
ORDER APPROVING PROPOSED RULE CHANGE 


On September 13, 1976, the New York Stock Exchange, 
Inc. (“NYSE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) and Rule 19b-4 
thereunder, copies of a proposed rule change. Under 
its proposal, the NYSE would delete Rule 409(c), which 
requires that customers’ confirmations bear a legend to 
enable a customer to determine the amount of any 
odd-lot differential. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-12803, 
September 16, 1976) and by publication in the Federal 
Register (41 FR 41974, September 24, 1976). All written 
statements with respect to the proposed rule change 
which were filed with the Commission and all written 
communications relating to the proposed rule change 
between the Commission and any person were 
considered and (with the exception of those 
statements or communications which may be withheld 
from the public in accordance with the provisions of 5 
U.S.C. §552) were made available to the public at the 
Commission’s Public Reference Room. 


On October 6, 1978, the Commission announced the 
adoption of amendments to Rule 10b-10 under the 
Act. Rule 10b-10, among other things, provides that a 
broker-dealer must disclose to his customers (1) 
whether he was charged an odd-lot differential and (2) 
that the amount of the differential will be disclosed to 
the customer upon oral or written request. In light of 
the Commission’s adoption of a uniform standard for 
disclosure of odd-lot charges, NYSE Rule 409(c) is no 
longer necessary. Retention of this rule would impose 
an unnecessary burden on NYSE members, who have 
indicated that it would be costly and operationally 
difficult for tr n to comply with NYSE Rule 409(c) 
absent a fixed odd-lot differential rate. 





1 Securities Exchange Act Release No. 15219. Action 
on rule filing SR-NYSE-76-44 was delayed pending 
Commission adoption of Rule 10b-10. 
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Accordingly, the Commission finds that the proposed 
rule change of the NYSE is consistent with the 
requirements of the Act and the rules and regulations 
thereunder applicable to registered national securities 
exchanges, and in particular, the requirements of 
Section 6 and the rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15225/October 6, 1978 


Orders have been issued granting applications 
requesting withdrawal of the common stocks of the 
specified companies from listing and registration on 
the following exchanges: American Stock Exchange, 
Inc.-BUTLER INTERNATIONAL, INC. ($1 par value) 
and DATA TERMINAL SYSTEMS, INC. (par value $.20); 
Boston Stock Exchange, Inc.-COMMONWEALTH 
NATIONAL CORPORATION (par value $1) 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15226/October 10, 1978 


An order has been issued granting the application 
submitted by the American Stock Exchange, Inc. to 
strike the common stock of The Garcia Corporation 
(par value $1) from listing and registration. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15227/October 10, 1978 


A notice has been issued giving interested persons 
until November 9 to comment on the application 





requesting withdrawal of the 5-3/4% Covertible 
Subordinated Debentures (due 1983) of American 
Safety Equipment Corporation from listing and 
registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15228/October 12, 1978 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE AMERICAN 
STOCK EXCHANGE, INC. 


File No. SR-Amex-78-24 


The American Stock Exchange, Inc. (‘‘Amex’’) 
submitted on September 25, 1978, a proposed rule 
change under Rule 19b-4 that would permit the transfer 
of ten option classes from the January, April, July, 
October expiration cycle to the March, June, 
September, December expiration cycle. The proposal, 
which is intended to permit a more even distribution of 
member firm operational tasks among expiration 
cycles, will not result in multiple cycle trading of any 
option class.1 Should the Amex determine to initiate 
multiple cycle trading in any option class listed 
thereon, such a decision would be required to be 
submitted to the Commission as a proposed rule 
change pursuant to Section 19(b)(1) of the Act and 
Rule 19b-4 thereunder. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty days of 
the filing of such proposed rule change, the 
Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise in 
furtherance of the purposes of the Securities Exchange 
Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of October 16, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 





1 Multiple cycle trading would occur, for example, 
where two exchanges list options of the same class but 
assign them to different expiration cycles. Similarly, 
an exlusively-listed option class would be traded on a 
multiple-cycle basis if option series of that class were 
issued on at least two expiration cycles. 


institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-Amex-78-24. 


Copies of the submission, all subsequent amend- 
ments, all written statments with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Sreet, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 15229/October 12, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE BOSTON STOCK EXCHANGE, INCORPOR- 
ATED 


File No. SR-BSE-76-13 


The Boston Stock Exchange, Inc. (“BSE”) submitted 
on April 13, 1977, a proposed rule change under 
Commission Rule 19b-4, adopted under the Securities 
Exchange Act of 1934, (the “Act’”) to amend Chapter 
XXIl, Section 2 of the BSE Rules primarily to 
incorporate the provisions of Exchange Act Rule 15c3-1 
[17 CFR 240.15c3-1], the net capital requirement for 
brokers or dealers. The BSE rule as amended would: (1) 
require member-organizations to maintain certain net 
capital and subordinated cash borrowing and secured 
demand note requirements; (2) require dealer-special- 
ists to maintain certain net capital and liquidating 
equity requirements; (3) require alternate-specialists to 
maintain certain liquidating equity requirements; (4) 
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define “net liquid assets” for purposes of the proposed 
rule; (5) prescribe procedures to be followed in the 
event a member organization ceases to be in 
compliance with Rule 15c3-1; (6) require certain 
monthly financial statements to be filed by 
member-organizations under specified circumstances 
of non-compliance; (7) provide for extraordinary field 
examinations of certain member-organizations as shall 
be necessary; (8) place the responsibility of 
computation of net capital requirements on member 
organizations; and (9) provide that, under certain 
circumstances relating to the financial condition of 
member-organizations, BSE may restrict the opera- 
tions of member-organizations. 


Publication of the submission is expected to be made 
in the Federal Register during the week of October 16, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-BSE-76-13. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1934 
Release No. 20727/October 6, 1978 


In the Matter of 


INDIANA & MICHIGAN POWER COMPANY 

c/o AMERICAN ELECTRIC POWER SERVICE 
CORPORATION 

2 Broadway 

New York, New York 10004 


INDIANA & MICHIGAN ELECTRIC COMPANY 
2101 Spy Run Avenue 
Fort Wayne, Indiana 46801 


AMERICAN ELECTRIC POWER COMPANY, INC. 
2 Broadway 
New York, New York 10004 


(70-5925) 


NOTICE OF PROPOSED AMENDMENTS TO NUCLEAR 
FUEL LEASES 


NOTICE IS HEREBY GIVEN that American Electric 
Power Company, Inc. (“AEP”), a registered holding 
company, Indiana & Michigan Electric Company 
(“1&ME”), and electric utility subsidiary company of 
AEP, and Indiana & Michigan Power Company 
(“lI&MP”), an electric generating subsidiary company of 
I&ME, have filed a post-effective amendment to an 
application-declaration previously filed with this 
Commission pursuant to Section 9(a), 10 and 12 of the 
Public Utility Holding Company Act of 1935 (“Act”) 
regarding the following proposed transactions. All 
interested persons are referred to the amended 
application-declaration, which is summarized below, 
for a complete statement of the proposed transactions. 


By prior order in this proceeding (HCAR No. 19950, 
March 21, 1977), |1&ME was authorized to assign its 
right, title and interest in a nuclear material lease 
(“1971 Lease”) t l&MP, without limiting or affecting 
1&ME’s obligation under the 1971 Lease. The nuclear 
material was for use at Unit | of |&MP’s Donald C. Cook 
Nuclear Plant (“Cook Plant”). The order also permitted 
1&MP to enter another lease (“1977 Lease”) for nuclear 
material to be used at Unit 2 of the Cook Plant, with 
AEP executing a guaranty as to |&MP’s obligations 
under the 1977 Lease. The Lessor in both Leases is 
PruLease, Inc. (“PruLease”), a subsidiary of Pruco, 
Inc., which is a holding company subsidiary of 
Prudential Insurance Company of America. 





It is proposed that the 1971 and 1977 Leases be 
amended and restated as follows. The principal 
_ amendments to the 1971 Lease would (a) increase the 
maximum permitted unrecovered Acquisition Cost of 
PruLease, at any one time, from $43,500,000 to 
$75,000,000, (b) modify the formula for the calculation 
of rent so that (i) for nuclear material placed under 
lease subsequent to the effective date of the proposed 
post-effective amendment, that portion of rent which is 
based on money market rates will be at a rate equal to 
1-1/2% plus the rate on PruLease commercial paper 
(as opposed to the present rate of 1-3/4% plus the 
higher of (A) the prime rate or (B) the rate on PruLease 
commercial paper) and (ii) there shall be included in 
the calculation of rent a non-usage fee equal to 1% per 
annum on the excess of the maximum permitted 
unrecovered Acquisition Cost over the Average daily 
balance of the Stipulated Casualty Value of all nuclear 
material under lease, (c) delete the option on the part 
of |1&MP to purchase the nuclear material for its fair 
market value or the Stipulated Casualty Value, 
whichever is greater, upon a termination of the Lease, 
and provide instead in that event for the payment by 
1&MP to the Lessor of an amount equal to the 
Stipulated Casualty Value, whereupon PruLease is to 
release to I&MP all of PruLease’s right, title and 
interest in the Nuclear Material, and (d) effect certain 
other modifications of the text of the 1971 Lease. It is 
stated that the changes to the 1971 Lease described in 
terms (c) and (d) above will have the effect of 
conforming the terms of the 1971 Lease to the terms of 
the 1977 Lease. It is stated that the increase in the 
amount of maximum permitted unrecovered Acquisi- 
tion Cost which may be outstanding at any one time is 
deemed desirable in light of increased costs for nuclear 
material and the revision of the rent formula is deemed 
desirable inasmuch as it is anticipated to result in 
lower rent. 1[&ME will consent to the amendment and 
restatement and remain responsible for performance 
under the 1971 Lease. 


The principal amendments to the 1977 Lease would (a) 
increase the maximum permitted unrecovered 
Acquisition Cost of PruLease, at any one time, from 
$55,000,000 to $100,000,000 and (b) change the 
formula for the calculation of rent so that it is identical 
with the formula on the 1971 Lease. It is stated that the 


increase in the maximum permitted unrecovered 
Acquisition Cost and the revision of the rent formula 
are deemed desirable for the same reasons as in the 
case of the amendments of the 1971 Lease. AEP will 
agree to an amendment of its guaranty of the 1977 
Lease. 


The fees and expenses to be incurred in connection 
with the proposed transactions will be filed by further 
amendment. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transactions, except 


that I&ME proposes to request the Public Service 
Corporation of Indiana, and |&ME and |&MP propose to 
request the Michigan Public Service Commission to 
authorize the 1971 Lease amendments, in each case to 
the extent they have jurisdiction thereof; and !&MP 
proposes to request the latter commission to authorize 
the 1977 Lease amendments. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than October 31, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of this interest, the reasons for such 
request, and the issues of fact or law raised by the 
application-declaration, as amended, which he desires 
to controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants at 
the above-stated addresses, and proof of service (by 
affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said 
date, the application-declaration, as amended by said 
post-effective amendment or as it may be further 
amended, may be granted and permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to wheter a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20728/October 10, 1978 


In the Matter of 


NEW ORLEANS PUBLIC SERVICE INC. 
New Orleans, Louisiana 


(70-6204) 
ORDER AUTHORIZING ISSUANCE AND SALE OF 


FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 
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New Orleans Public Service Inc. (“NOPSI”), an electric 
utility subsidiary company of Middle South Utilities, 
Inc., a registered holding company, has filed an 
application and amendments thereto with this 
Commission pursuant to Section 6(b) of the Public 
Utility Holding Company Act of 1935 (“Act”) and Rule 
50 promulgated thereunder regarding the following 
proposed transaction. 


NOPSI proposes to issue and sell, at competitive 
bidding, up to $15 million principal amount of its First 
Mortgage Bonds of a new series having a term of not 
less than five nor more than 30 years. NOPSI will 
determne, and give notice of, the maturity date of the 
bonds not later than 11:00 a.m. on the third business 
day preceding the day fixed for presentation of bids. 
The interest rate of the bonds, which shall be a 
multiple of 1/8 of 1%, and the price, which will be not 
less than 98% nor more than 101.75% of the principal 
amount thereof, will be determined by competitive 
bidding. The bonds will be issued under the Mortgage 
and Deed of Trust dated as of July 1, 1944 (“Indenture”) 
between NOPSI and The Chase Manhattan Bank 
(N.A.), as trustee; as heretofore supplemented and 
amended from time to time, and as to be further 
supplemented by a tenth supplemental indenture to be 
dated the first day of the calendar month in which the 
bonds are issued. The bonds will be redeemable at the 
option of NOPSI, in whole or in part, at any time prior 
to maturity. The supplemental indenture will include a 
prohibition, for a period of not more than five years, 
against refunding the bonds directly or indirectly, with 
funds borrowed at a lower effective interest cost. 


The application states that NOPSI will use the net 
proceeds from the sale of the bonds to repay 
short-term borrowings, estimated at $10,000,000 at the 
time the sale proceeds are received, to finance, in part, 
its 1978 and 1979 construction programs which provide 
for expenditures estimated at $25,000,000 and 
$26,750,000, respectively, and for other corporate 
purposes. 


The City of New Orleans has approved the issuance of 
the Bonds. It is stated that no other state commission 
and no federal commmission, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 promulgated 
under the act (HCAR No. 20706), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said application, as amended, be granted: 
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IT IS ORDERED, pursuant to the applicable provisions 


of the Act and rules thereunder, that said application. ~ 
as amended, be, and it hereby is, granted, effective . 


forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under the 
Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20729/October 11, 1978 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
COLUMBIA GAS SYSTEM SERVICE CORPORATION 
Wilmington, Delaware 


(70-6136) 


ORDER SUPERSEDING ORDER OF APRIL 28, 1978, 
AND AUTHORIZING INCREASE IN RETURN ON 
CAPITAL INVESTED IN SERVICE COMPANY 


The Columbia Gas System, Inc. (“Columbia”), a 
registered holding company, and Columbia Gas 
System Service Corporation (“Service”), its wholly 
owned subsidiary, have filed with this Commission 
post-effective amendments to the joint declaration in 
this proceeding pursuant to Section 13 of the Public 
Utility Holding Company Act of 1935 (‘‘Act”) and Rules 
90 and 91 promulgated thereunder regarding the 
following proposed transactions. 


Service provides accounting, auditing, rate, stationery, 
insurance, depreciation, research, tax environmental, 
financial, legal, statistical, electronic data processing 
and general advisory services to the associate 
operating company subsidiaries of Columbia. Under 
the Act, Service’s charges for this work is limited to 
cost, including a reasonable return on its necessary 
capital, all of which is owned by Columbia. That return 
was fixed at 6% per annum by order of this 
Commission on June 17, 1968 (HCAR No. 16095). 


Applicants applied for adjustment of this rate of return, 





citing current costs of money, and proposed that it be 

mended to allow the then most recent overall rate of 
“return (on rate base) allowed by the Federal Energy 
Regulatory Commission to a Columbia subsidiary, 
Columbia Gas Transmission, as a pipeline company 
under the Natural Gas Act, which was 9.49%. This 
application was duly noticed on April 3, 1978 (HCAR 
No. 20524). The Commission’s order of April 28, 1978 
(HCAR No. 20524) granted the application, authorizing 
inclusion in the costs of service, a return of 9.49% on 
its invested capital until a new rate of return for 
Columbia was allowed by FERC. 


Immediately thereafter, applicants filed a post-effec- 
tive amendment, including in this record for the first 
time the fact that FERC had already, by order of March 
16,1978, accepted an overall rate of return of 9.94% for 
Columbia Gas Transmission in _ settling rate 
proceedings in FERC Docket Nos. RP 76-94, 76-95, 
76-138, and 75-106. The term specified in the 
Commission’s order of April 28, 1978, had expired 
before that order was entered. Applicants sought 
allowance of the new 9.94% rate, and that 
post-effective amendment was duly noticed June 30, 
1978 (HCAR No. 20613). 


By further amendments, the effect of the abortive April 
28,1978 order has been dealt with by specifying a rate 
of return of 9.49% from April 1, 1978, to June 30, 1978, 
the date the amendment was noticed, and of 9.94% 
until such time as a new rate of return for Columbia is 
authorized by FERC and reported to this Commission. 


Declarants intend to file a further post-effective 
amendment which will provide for automatic 
adjustment of Service’s rate of return if FERC changes, 
from time to time the overall rate allowed Columbia 
Gas Transmission, with appropriate filing require- 
ments. Such an amendment, when filed, will be the 
subject of further independent consideration. 


Cost of debt capital to Columbia has ranged from 7% 
on debentures issued in 1968 to 10-1/8% on 
debentures issued in 1975, and the most recent issue 
of debentures in 1976 reflects an interest rate of 
9-1/8%. It is estimated that a new issue of debentures 
of Columbia at the present time would carry an interest 
rate of approximately 9-1/%. It is stated that with 
current long-term interest rates on long-term debt of 
Columbia at a 9-1/2% level, it is not unreasonable that 
the cost of equity capital, which capital has a junior 
position in the capital structure and therefore bears 
greater financial risk than does senior capital, should 
be approximately 13.5%. 


Since 80% of the investment in regulated subsidiaries 
is in transmission subsidiaries, it is proposed that the 
compensation on capital stock allowed Service be 
based on the 9.94% overall rate of return authorized by 


FERC in its order of March 16,1978. The 9.94% overall 
rate of return allowed by FERC to Columbia Gas 
Transmission Corporation, a transmission subsidiary 
of Columbia reflected both equity and debt costs. 
Applying the 9.94% overall rate of return to the total 
capitalization of Service at December 31,1977, results 
in atotal return allowance of $1,463,642 and subtracting 
the 1977 interest costs of $382,083 results in an 
allowance for equity of $1,081,559 or a return of 12.9% 
on present equity outstanding. With reference to Rule 
91 under the Act, it is stated that Service believes such 
compensation to be reasonable. It is further stated that 
Service charges to associates would increase by 
approximately $1.100.000 annually. 


Service further proposes to limit its capital stock to 
$8,400,000, the amount presently outstanding, 
representing 84,000 shares of common stock at a par 
value of $100 per share. No additional shares of capital 
stock are presently authorized. 


It is stated that additional long-term financing of 
Service will be provided through the issuance of 
installment promissory notes, at least until the capital 
structure of Service has substantially the same ratio of 
long-term debt capital to equity capital as does the 
consolidated capital structure of Columbia and its 
subsidiaries. 


It is stated that no state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. It is stated 
that the fees and expenses to be incurred in connection 
with the proposed transaction are estimated to be 
approximately $1.000. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said declaration, as amended by said 
post-effective amendments, be permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be, and it hereby is, permitted to become 
effective forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


promulgated under the Act (HCAR No. 20705), and no _ . 
Release No. 20730/ October 12, 1978 


hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, ® 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-6207) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
COMMON STOCK BY A SUBSIDIARY TO ITS 
PARENT HOLDING COMPANY 


Middle South Utilities, Inc. (“Middle South”), a 
registered holding company, and its wholly-owned 
subsidiary, Louisiana Power & Light Company 
(“LP&L”), have filed an application-declaration with 
this Commission pursuant to Sections 6(a), 7, 9(a), 10, 
and 12(f) of the Public Utility Holding Company Act of 
1935 (“Act”), and Ruled 23, 24, and 43 promulgated 
thereunder. 


LP&L proposes to issue and sell to Middle South, from 
time to time through December 31, 1978, up to 
3,788,000 shares of its authorized but unissued no-par 
common stock at an aggregated cash purchase price of 
$25,000,000. LP&L will use the proceeds of such sales 
to finance its construction program and for payment in 
part of short-term borrowings. The sales of common 
stock will be timed to coincide with LP&L’s needs, 
which are primarily determined by the nature and pace 
of construction work. It is stated that each sale will be 
reported to the Commission by a certificate filed 
pursuant to Rule 24. 


As of June 30,1978, LP&L had issued 49,988,000 
shares of its common stock to Middle South for an 
aggregate cash consideration of $328,900,000. To the 
extent that funds are required from external sources to 
acquire the common stock Middle South will obtain 
such funds through the issuance and sale of its 
unsecured short-term promissory notes issued under a 
revolving credit agreement dated as of June 29, 1978, 
as authorized by the Commission’s order dated June 
15,1978 ( HCAR No. 20593). 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at $3,000, 
including legal fees of $1,000. It is stated that no state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said application-declaraation 
has been given in the manner prescribed in Rule 23 
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it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application-declara- 
tion be granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said 
application-declaration be, and it hereby is, granted 
and permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20731 / October 12, 1978 


In the Matter of 


GEORGIA POWER COMPANY 
270 Peachtree Street, N.W. 
Atlanta, Georgia 30302 


(70-6211) 


NOTICE OF PROPOSED TRANSACTIONS RELATED 
TO FINANCING OF POLLUTION CONTROL FACILI- 
TIES AND EXCEPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Georgia Power 
Company (“Georgia”), an electric utility subsidiary 
company of The Southern Company, a registered 
holding company, has filed an application with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Section 6(b) 
of the Act and Rule 50 (a) (5) promulgated thereunder 
as applicable to the proposed transactions. All 
interested persons are referred to the application, 
which is summarized below, for a complete statement 
of the proposed transactions. 


Georgia states that in order to comply with prescribed 
environmental standards of the State of Georgia with 
respect to air and water quality, it has been and will be 
necessary for the company to construct certain 





~oollution control facilities solely for this purpose. The 

resent application relates to Georgia’s proposal for its 
““tinancing of the pollution control facilities for use in 
connection with its Bowen and Branch steam plants 
located, respectively, in Bartow and Putnam Counties, 
as hereinafter described. Each transaction will be 
substantially similar. It is intended that a Development 
Authority of each such county (“Authority”) will issue 
its pollution control revenue bonds (“‘Revenue Bonds”) 
for the purpose of making loans to Georgia to pay the 
costs of the acquisition, construction, installation, and 
equipping of the pollution control facilities at the plant 
located in its county referred to above (“Project”). The 
Authorities are authorized by the Development 
Authorities Law of the State of Georgia (“Statute”) to 
issue their respective Revenue Bonds for such 
purpose. While the actual amount of Revenue Bonds to 
be issued by each Authority has not yet been 
determined, such amount will be based upon the cost 
of the Project located in its county. It is presently 
estimated that the aggregate principal amount or 
Revenue Bonds to be issued by both Authorities will 
not exceed $80,000,000. 


Georgia proposes to enter into a separate Loan 
Agreement with each Authority (“Agreement”). Under 
each Agreement, the Authority will loan to Georgia the 
proceeds of the sale of the Authority's Revenue Bonds, 
and Georgia will issue a nonnegotiable promissory 


note therefor (‘‘Note’’). Such proceeds will be 
deposited with a Trustee (‘‘Trustee’’) under an 
indenture to be entered into between the Authority and 
such Trustee (“Trust Indenture”), pursuant to which 
such Revenue Bonds are to be issued and secured, and 
will be applied by Georgia to payment of the Cost of 
Construction (as defined in the Agreement) of the 
related project. Each Note will provide for payments 
thereon to be made at times and in amounts which shall 
correspond to the payments with respect to the 
principal of, premium, if any, and interest on the 
Revenue Bonds whenever and in whatever manner the 
same shall become due, whether at stated maturity, 
upon redemption or declaration, or otherwise. 


Each Agreement will provide for the assignment to the 
trustee of the Authority’s interest in, and of the moneys 
receivable by the Authority under, the Agreement and 
the Note. Each Agreement will also obligate Georgia to 
pay the fees and charges of the trustee and will provide 
that Georgia may at any time, so long as it is not in 
default thereunder, prepay the amount due under the 
Note, including interest thereon, in whole or in part, 
such payment to be sufficient to redeem or purchase 
the outstanding Revenue Bonds in the manner and to 
the extent provided in the Trust Indenture. 


Each Trust Indenture will provide that the Revenue 
Bonds issued thereunder will be redeemable (i) at any 
time on or after 10 years from the date of issuance, in 


whole or in part, at the option of Georgia, initially with a 
premium of 3% of the principal amount and declining 
by 1/2 of 1% annually thereafter, and (ii) in whole, at 
the option of Georgia, in certain other cases of undue 
burdens or excessive liabilities imposed with respect 
to the related Project, its destruction or damage 
beyond practicable or desirable repairability, or 
condemnation or taking by eminent domain, or if 
operation of the related plant is enjoined and Georgia 
determines to discontinue operation thereof, such 
redemption of all such outstanding Revenue Bonds to 
be at the principal amount plus accrued interest, but 
without premium. It is intended that the Revenue 
Bonds will mature thirty years from the first day of the 
month in which they are initially issued and that such 
Revenue Bonds will be entitled to the benefit of 
mandatory redemption sinking funds calculated to 
retire not less than 25% of the aggregate principal 
amount of the issue prior to maturity. 


in order to obtain the benefit of ratings for the Revenue 
Bonds equivalent to the rating enjoyed by the first 
mortgage bonds outstanding under its Indenture dated 
as of March 1, 1941, between Georgia and Chemical 
Bank, as Trustee (“Indenture Trustee”), as supple- 
mented and amended (“Mortgage”), which ratings 
Georgia has been advised may be thus attained, 
Georgia proposes to secure its obligations under each 
Note by delivering to the Trustee, to be held as 
collateral, a series of its first mortgage bonds 
(“Collateral Bonds”) in principal amount equal to the 
principal amount of the Revenue Bonds. Each series of 
Collateral Bonds will be issued under an indenture 
supplemental to the Mortgage (‘Supplemental 
Indenture”) to be dated as of the first day of the month 
in which the Collateral Bonds are to be issued and 
delivered, will bear interest at a rate equal to the 
interest rate to be borne by the related Revenue Bonds, 
will mature on the maturity date of such Bonds, and 
will be nontransferable by the Trustee. 


The Supplemental Indenture will provide, however, that 
the obligation of Georgia to make payment with 
respect to the Collateral Bonds will be satisfied to the 
extent that payments are made under the note 
sufficient to meet payments when due in respect of the 
related Revenue Bonds. The Supplemental Indenture 
will provide that, upon acceleration by the Trustee of 
the principal amount of all related outstanding 
Revenue Bonds under the Trust Indenture, the Trustee 
may demand the mandatory redemption of the 
Collateral Bonds then held by it as collateral at a 
redemption price equal to the principal amount thereof 
plus accrued interest, if any, to the date fixed for 
redemption. The Supplemental Indenture will also 
provide that, upon the optional redemption of the 
Revenue Bonds, in whole or in part, at any time after 
they have been outstanding for ten years, an equal 
principal amount of the Collateral Bonds will be 
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redeemed at an initial premium of 3% every year. It is 
stated that because interest accrues in respect of the 
Collateral Bonds until satisfied by payments under the 
Note, “annual interest charges” in respect of the 
Collateral Bonds will be included in computing the 
“interest earnings requirement” of the Mortgage which 
restrict the amount of first mortgage bonds which may 
be issued and sold to the public in relation to Georgia’s 
net earnings. The Collateral bonds will be issued on 
the basis of unfunded net property additions. The Trust 
Indenture will further provide that, upon deposit with 
the Trustee of funds sufficient to pay or redeem all or 
any part of the related Revenue Bonds, or upon 
direction to the Trustee by Georgia to so apply funds 
available therefor, or upon delivery of such outstanding 
Revenue bonds to the Trustee by or for the account of 
Georgia, the Trustee will be obligated to deliver to 
Georgia, or for the account of Georgia, the 
Collateral Bonds then held as collateral in an aggregate 
principal amount equal to the aggregate principal 
amount of such Revenue bonds for the payment or 
redemption of which such funds have been deposited 
or applied or which shall have been so delivered. 


It is contemplated that the Revenue Bonds will be sold 
by the Authorities pursuant to arrangements with one 
or more underwriters. In accordance with the laws of 
the State of Georgia, the interest rate to be borne by 
the Revenue Bonds will be fixed by the Boards of 
Directors of the authorities. While Georgia will not be 
party to the underwriting arrangements for the 
Revenue Bonds, such arrangements will provide that 
the terms of the Revenue Bonds and their sale by the 
Authorities shall be satisfactory to Georgia. Bond 
counsel will issue an opinion that interest on the 
Revenue Bonds will be exempt from federal income 
taxation. Georgia has been advised that the interest 
rates on obligations, interest on which is so tax 
exempt, historically have been, and can be expected at 
the time of issue of the Revenue Bonds to be, 1-1/2% 
to 2-1/2% lower than the rates on obligations of like 
tenor and comparable quality, interest on which is fully 
subject to federal income taxation. 


It is stated that the fees, commissions, and expenses to 
be paid or incurred, directly or indirectly, in connection 
with the proposed issuance of the Notes and Collateral 
Bonds (as distinguished from and excluding fees, 
commissions, and expenses incurred or to be incurred 
in connection with the sale of the Revenue Bonds by the 
Authorities payable out of the proceeds of such sales 
and in connec :on with the determination of the tax 
status of the Revenue bonds) will be filed by amend- 
ment. It is further stated that the issuance of the 
Collateral Bonds, the borrowings under the Agree- 
ments, and the issuance of the Notes in respect thereof 
will have been expressly authorized by the Georgia 
Public Service Commission and that no federal commis- 
sion, other than this Commission, has jurisdiction over 
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the proposed transactions. Georgia has requested a 


finding of the Commission that competitive bidding is _ 


inappropriate under the circumstances inasmuch as the 
Notes and Collateral Bonds are to be issued and 
pledged solely to evidence and secure Georgia’s obli- 
gations to the Authorities and no public offering by 
Georgia of the Notes and Collateral Bonds is to be 
made. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 6, 1978, request in writing 
that ahearing be held on such matter, stating the nature 
of his interest, the reasons for such request, and the 
issues of fact or law raised by the filing which he desires 
to controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or by 
mail upon the declarant at the above-stated address, 
and proof of service (by affidavit or, in case of an 
attorney-at-law, by certificate) should be filed with the 
request. At any time after said date, the application, as 
filed or as it may be amended, may be granted as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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_ INVESTMENT COMPANY ACT OF 1940 
Release No. 10429/October 10, 1978 


In the Matter of 
NUVEEN MUNICIPAL BOND FUND, INC. 
and 


NUVEEN ADVISORY CORP. 
230 W. Monroe Street 
Chicago, Illinois 60606 


(812-4350) 


NOTICE OF FILING OF AN APPLICATION PURSUANT 
TO SECTION 6(c) OF THE ACT FOR AN ORDER 
EXEMPTING A PROPOSED EXCHANGE OF SHARES 
FROM THE PROVISIONS OF SECTION 22(c), RULE 
22c-1 THEREUNDER, AND SECTION 22(d), AND FOR 
AN ORDER PURSUANT TO SECTION 17(d) AND RULE 
17d-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Nuveen Municipal 
Bond Fund, Inc. (the “Fund”), registered under the 
Investment Company Act of 1940 (“Act”) as an open- 
end, diversified management investment company, and 
Nuveen Advisory Corp. (“Nuveen”), investment adviser 
to the Fund (collectively referred to as “Applicants”), 
filed an application on August 17, 1978, and amend- 
ments thereto on September 1, 1978, September 21, 
1978, and October 6, 1978, for an order of the Commis- 
sion pursuant to Section 6(c) of the Act exempting from 
the provisions of Section 22(c), Rule 22c-1 thereunder, 
and Section 22(d) of the Act, a proposed exchange of 
Fund shares at net asset value without a sales charge 
and at a price other than the price next determined after 
receipt of a purchase order for substantially all the 
assets of EDEV Corporation (“EDEV”), a personal 
holding company; and for an order pursuant to Section 
17(d) of the Act and Rule 17d-1 thereunder permitting an 
agreement between the Fund and Nuveen calling for the 
Fund and Nuveen each to bear one-half of the Fund’s 
out-of-pocket expenses related to the proposed 
exchange, up to a maximum of $10,000, and for all 
additional out-of-pocket expenses of the Fund and all 
other expenses connected with the exchange to be 
borne by Nuveen. All interested persons are referred to 
the application on file with the Commission for state- 
ment of the representations contained therein, which 
are summarized below. 


The Fund’s shares are currently being offered by John 
Nuveen & Co. Incorporated (“John Nuveen & Co.”), its 
principal underwriter, for sale to dealers who in turn 
resell them to the public at public offering prices con- 
sisting of the net asset value per share plus varying 
sales charges described in the Fund’s current 
prospectus. Nuveen is an investment adviser registered 


with the Commission under the Investment Advisers Act 
of 1940. Since Nuveen acts as tl 1e investment adviser to 
the Fund, it is an affiliated perso n of the Fund as defined 
in Section 2(a)(3)(E) of the Act. 


Based upon representations maa'e by or for EDEV, the 
Applicants represent that EDE’V is a corporation 
organized and existing under the :'!aws of Delaware. Its 
common stock, which is its only cl. ass of securities out- 
standing, is held of record by one i'ndividual. The Fund 
represents that there is no connec tion between it and 
EDEV, no affiliated person of ED EV is an affiliated 
person of the Fund, and no affiliated person of the Fund 
is an affiliated person of EDEV. 


The Applicants state that the Func! and EDEV have 
entered into an Agreement and Plan .>f Reorganization 
(the “Agreement”) which provides fcr the transfer of 
substantially all of the securities owned by EDEV (which 
securities had a market value of $1,31-4,828 on July 31, 
1978) to the Fund in exchange for shiares of common 
stock of the Fund. The shares of the Fund are to be 
acquired at net asset value without a sa.les charge. Pur- 
suant to the Agreement, Fund shaires having an 
aggregate net asset value equal to the vialue of EDEV’s 
assets to be acquired shall be issuec! in exchange 
therefor (the number of shares to be cletermined by 
dividing the aggregate value of EDEV’s net assets to be 
acquired by the net asset veilue per share of the Fund). 
The net asset value per share of the Funci and the value 
of the net assets of EDEV to Ibe acquired by the Fund will 
be determined as of the :close of bussiness on the 
business day nect preceding the Closing Date. The 
actual exchange of EDEV’s assets for shares of the Fund 
will take place on the Closing Date. If the valuation 
under the Agreement had tiaken place at the close of 
business on July 31, 1978, approximately 148,209 
shares having a net asset valt ie of $9.31 each of the Fund 
would have been issued for substantially all of the 
assets of EDEV having an agc jregate value of $1,379,828 
as of that date. The Fund currently expects to sell 
approximately $335,000 (abo ut 24%) of the securities 
proposed to be acquired from: EDEV within a relatively 
short period after their acqui: sition. 


The Agreement also provides f or the retention by EDEV 
of an amount of cash and/or securities not to exceed 
10% of its net assets as of the Closing Date to cover its 
expenses related to the above p roposed transaction and 
any liabilities it may have outstanding. The Agreement 
further provides that, to the ext: ent these expenses and 
liabilities are less than the arnount of cash and/or 
securities so withheld, EDEV will distribute all of its 
remaining assets to its sole stock holder in full and com- 
plete liquidation and shall the:“eupon dissolve. The 
Agreement provides that the Func i and EDEV recognize 
and agree that the Fund shares rec: 2ived by EDEV will be 
distributed to the stockholder as p. art of such complete 
liquidation. Under the terms of the Agreement, John 
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Nuveen & Co., has agr eed to pay a finder’s fee to a third 
party, and EDEV is péaying a financial consultant fee to 
said party, for service2s rendered in connection with the 
proposed transactio n. Applicants assert that to their 
knowledge neither the Fund, John Nuveen & Co., or 
EDEV is affiliated wi.th the party receiving such compen- 
sation on any affilia ted person thereof. No portion of the 
fees for such serv ices will be paid by the Applicants 
either directly or i ndirectly. 


Itis acondition to the obligations of the Fund and EDEV 
under the Agree ment that, prior to the exchange of 
EDEV assets for Fund shares, EDEV shall have received 
a written ruling f rom the Internal Revenue Service satis- 
factory tocouns el for EDEV in form and substance or an 
opinion from E:DEV’s counsel to the effect that the 
transfer of the assets of EDEV in exchange for Fund 
shares will constitute a reorganization within the 
meaning of Secstion 368(a)(1)(C) of the Internal Revenue 
Code, and no gain or loss will be recognized to EDEV or 
its stockholde2r as a consequence of such reorgani- 
zation. This ‘condition may, however, be waived by 
EDEV’s Boarci of Directors. The application states that 
as of May 31, 1978, the Federal tax cost basis of the 
EDEV securities which are proposed to be transferred 
was $1 ,485,/549, and their market value was $1,381,000. 
On that date: Federal tax cost basis and market value of 


the Fund’s |portfolio were $53,757,059 and $51,875,340, 
respectively. 


The proposed transaction will be accounted for as a pur- 
chase transaction and the Fund will record the market 
value of EDE'V’s securitiess as its basis for cost, and thus 
will not recognize any’ unrealized appreciation or 
depreciation on the tran:saction. The proportion of un- 
realized appreciation of tine assets of the Fund is greater 
than such appreciation c.f the EDEV assets to be trans- 
ferred. In addition, the: Fund states that it will not 
recognize a material capital loss carryforward from the 
transaction, since undé2r the Internal Revenue Code, 
EDEV’s approximately $10,000 of capital loss carry- 
forward will be reduced by 5 percent for each percentage 
point that the EDEV ass ets is less than 20 percent of the 
combined Fund-EDE:V assets. Accordingly, the 
Directors of the Fund have determined that no adjust- 
ment to the EDEV ass ets need be made to protect the 
Fund’s shareholders against possible tax liability 
resulting from the eve ntual disposition by the Fund of 
EDEV’s assets, and tliat a net asset value exchange is 
appropriate under the 2 circumstances. 


For the above reasor 1s, it is anticipated that the trans- 
action will have no adverse impact on the Fund. 


Section 22(c) of the Act and Rule 22c-1 thereunder taken 
together provide, iin pertinent part, that a registered 
investment company may not issue its redeemable 
securities except at a price based on the current net 
asset value of suc;h security which is next computed as 
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of the close of trading on the New York Stock Exchange 
next following receipt of an order to purchase suc’ 
security. ~ 


Section 22(d) of the Act provides, in pertinent part, that 
a registered investment company may sell redeemable 
securities issued by such company only at the current 
public offering price described in the prospectus. The 
current public offering price of shares of the Fund as 
described in its prospectus is net asset value plus a 
sales charge. 


The Applicants further state that without an exemption 
from Section 22(c), Rule 22c-1 thereunder, and Section 
22(d) of the Act, the Fund would be prohibited from: (a) 
exchanging its shares at net asset value without a sales 
charge for substantially all of the assets of EDEV, and 
(b) effecting the proposed exchange transaction on the 
Closing Date based on the market value of the assets of 
EDEV to be transferred and net asset value per share of 
the Fund, both determined as of the valuation time 
which is the close of business on the last business day 
immediately preceding the Closing Date. Because the 
Closing Date and the Valuation Date will be fixed in 
advance, and in view of the short time span involved, the 
Applicants assert that the possible abuses at which 
Rule 22c-1 is directed will not exist. 


Section 6(c) of the Act provides, in pertinent part, that 
the Commission, by order upon application, may 
conditionally or unconditionally exempt any person or 
transaction from any provision of the Act or of any rule 
or regulation thereunder, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and pro- 
visions of the Act. 


The Applicants represent that they consider the pro- 
posed exchange of shares to be at a fair price, arrived at 
by arms-length bargaining, and believe that granting of 
the requested exemption from the provisions of Section 
22(c), Rule 22c-1 thereunder and Section 22(d) of the Act 
is appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act, and 
that the proposed acquisition will be beneficial to the 
shareholders of the Fund for the following reasons: 


(1) Those expenses of the Fund which do not rise 
proportionately with an increase in portfolio size will be 
spread over a larger number of shares, and therefore will 
be a smaller amount per share to the existing share- 
holders; 


(2) the proposed exchange of shares will enable the 
Fund to acquire at one time additional securities for its 
existing portfolio without affecting the market in such 
securities; and 





(3) even after offsetting transaction costs involved in 
lisposition of securities which the Fund does not 
expect to retain for any significant period after com- 
pletion of the proposed exchange of shares, the transfer 
of portfolio securities to be retained pursuant to the pro- 
posed acquisition will cause the Fund less expense than 
the purchase of securities of the same issuers in the 
open market. 


The Applicants have also agreed to a proposal calling for 
the Fund’s out-of-pocket expenses related to the above 
proposed exchange of shares to be borne, up to a 
maximum of $10,000, one-half by the Fund and one-half 
by Nuveen, and for all additional out-of-pocket 
expenses of the Fund and all other expenses connected 
with the exchange to be borne by Nuveen. For purposes 
of this proposal, the Fund’s out-of-pocket expenses 
shall include legal and accounting fees and the filing 
fees associated with this application, but shall not 
include state and federal registration fees applicable to 
shares of the Fund to be issued pursuant to the Agree- 
ment. Under the Agreement, the Fund would bear 
$5,000 of these out-of-pocket expenses and Nuveen 
would bear the balance. The Fund further notes that 
although such expenses are properly allocable to it and 
that the Fund will, therefore, bear such costs directly, 
the expenses will, in effect, be borne by Nuveen. This 
result arises from the fact that Nuveen has agreed to 
waive, at least until May 1, 1979, its management fee 
and assume Certain expenses of the Fund, so as to limit 
until that time the ratio of expenses incurred by the 
Fund (including the management fee) to average net 
assets to an annual rate of .75 of 1%. Since the Fund’s 
expenses are currently in excess of a level which would 
produce the agreed upon ratio, Nuveen is assuming 
such expenses in order to limit the ratio to the agreed 
upon level. Thus, although the Fund will bear such 
costs directly, they will ultimately be assumed by 
Nuveen pursuant to the terms of the above expense 
limitation agreement between the Fund and Nuveen. 


Because this Agreement may be deemed to be a joint 
and several transaction between the Fund and an affili- 
ated person thereof, the Applicants state that an order 
pursuant to the provisions of Rule 17d-1 under the Act 
approving the terms of the Agreement may be 
necessary. 


As noted above, the Applicants have determined that 
the Fund will benefit from the proposed exchange of 
shares both from a spreading of fixed expenses over a 
broader asset base and because of the opportunity to 
obtain portfolio securities at reduced acquisition costs. 
On this basis, the directors of the Fund (including a 
majority of the disinterested directors) concluded that 
the Fund could properly bear all of the expenses related 
to the proposed exchange of shares. This being the 
case, the directors of the Fund (including a majority of 
the disinterested directors) concluded that an arrange- 


ment whereby the Fund would bear only part of such 
expenses, with a maximum exposure of $5,000, was 
entirely appropriate. 


Rule 17d-1, adopted by the Commission pursuant to 
Section 17(d) of the Act, provides, in pertinent part, that 
no affiliated person of any registered investment 
company and no affiliated person of such a person, 
acting as principal, shall participate in, or effect any 
transaction in connection with any joint enterprise or 
other joint arrangement in which such registerd 
company is a participant unless an application 
regarding such joint enterprise or arrangement has been 
filed with the Commission and has been granted by an 
order. A joint enterprise or other joint arrangement as 
used in this Rule is any written or oral plan, contract, 
authorization or arrangement, or any practice or under- 
standing concerning an enterprise or undertaking 
whereby a registered investment company, or any 
affiliated person of such person, have a joint or a joint 
and several participation, or share in the profits of such 
enterprise or undertaking. In passing upon such 
application, the Commission will consider whether the 
participation of such registered investment company in 
such joint enterprise or joint arrangement on the basis 
proposed is consistent with the provisions, policies and 
purposes of the Act, and the extent to which such 
participation is on a basis different from or less 
advantageous than that of other participants. 


The Fund represents that its management believes that 
granting of the application and the issuance of the 
requested Section 17 order would be consistent with the 
provisions, policies and purposes of the Act and that, to 
the extent that the participation of the Fund is different 
from that of Nuveen, it is more advantageous than 
Nuveen’s participation because any expenses in excess 
of $10,000 will be borne by Nuveen. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 6, 1978, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing 
on the application accompanied by a statement as to the 
nature of his interest, the reasons for such request, and 
the issues, if any, of fact or law proposed to be contro- 
verted, or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon the Applicants at the address 
stated above. Proof of such service (by affidavit, or in 
the case of an attorney at law by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
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Persons who request a hearing, or advice as to whethera 
hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 

FUNDEX, INC. 

LIBERTY FUND, INC. 
MANHATTAN FUND, INC. 

NEW MANHATTAN FUND, INC. 
SCHUSTER FUND, INC. 

and 


CNA MANAGEMENT CORPORATION 
127 John Street 
New York, New York 10028 


(812-4359) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(b) OF THE ACT FOR AN ORDER 
EXEMPTING A PROPOSED TRANSACTION FROM 
SECTION 17(a) OF THE ACT AND PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN ORDER OF 
EXEMPTION FROM SECTIONS 11(a), 14(a)(1) AND 
22(d) OF THE ACT AND RULES 22c-1 AND 22d-1 
THEREUNDER 


NOTICE IS HEREBY GIVEN that Fundex, Inc. 
(“Fundex”), Liberty Fund, Inc. (“Liberty”), Manhattan 
Fund, Inc. (“Manhattan”), New Manhattan Fund, Inc. 
(“New Manhattan”), Schuster Fund, Inc. (“Schuster”), 
and CNA Management Corporation (“CNA”) (collec- 
tively referred to as “Applicants”), filed an application 
on August 30, 1978, and amendments thereto on 
September 28, 1978, and October 5, 1978, pursuant to 
Section 17(b) of the Investment Company Act of 1940 
(the “Act”) for an order exempting the proposed merger 
of Fundex and Manhattan into New Manhattan from the 
provisions of Section 17(a) of the Act and pursuant to 
Section 6(c) of the Act for an order of exemption from 
Sections 11(a), 14(a)(1), and 22(d) of the Act and Rules 
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22c-1 and 22d-1 thereunder in connection with the 
proposed merger. Applicants, except for Schuster ar. 
CNA, are open-end, diversified management invest™® 
ment companies registered under the Act. Schuster is 
an open-end, non-diversified management investment 
company registered under the Act, and CNA is the 
investment adviser of each of the other Applicants. All 
interested persons are referred to the application on 
file with the Commission for a statement of the matters 
contained therein, which are summarized below. 


Applicants represent that on June 30, 1978, the total net 
assets of Fundex were $430,040, and those of 
Manhattan were $46,663,241. Applicants state that New 
Manhattan was incorporated on August 28, 1978, and 
that on August 29, 1978, the total net assets of New 
Manhattan were $1000. They state that the sole invest- 
ment objective of each of Fundex, Manhattan, and New 
Manhattan is to seek capital appreciation and that any 
income received from portfolio securities is entirely 
incidental to this objective. The application states that 
the investment objective of Liberty is to obtain liberal 
current income consistent with reasonable safety of 
capital and that the investment objective of Schuster is 
to seek appreciation of capital. 


According to the application, Fundex, Manhattan, and 
New Manhattan, in accordance with the approval of their 
Boards of Directors, will enter into a Plan of 
Reorganization and Agreement of Merger (the “Plan’ 

under which Manhattan and Fundex will merge into New 
Manhattan. Except as described below, the outstanding 
shares of capital stock of Manhattan held of record by 
each shareholder of Manhattan on the day prior to the 
effective date of the merger (“Effective Date”) shall 
become the same number of full and fractional shares of 
common stock of New Manhattan. The outstanding 
shares of capital stock of Fundex held of record by each 
shareholder of Fundex on the day prior to the Effective 
Date shall become the full and fractional shares of 
common stock of New Manhattan which has an 
equivalent net asset value. The application states that 
each shareholder of Manhattan or Fundex who held less 
than 60 shares of Manhattan (or less than the equivalent 
value of shares of Fundex) on the record date for the 
meetings of shareholders for approval of the Plan, 
would have his shares converted into cash based upon 
their net asset value as of the Effective Date. However, 
no shareholder of Manhattan who makes additional 
investments, which would bring his holdings up to 60 
shares before the Effective Date, will be subject to 
automatic conversion. The application also states that 
any shareholder of Manhattan or Fundex who resides in 
a state or other jurisdiction where shares of New Man- 
hattan will be permitted to be sold on or prior to March 
30, 1979, who undertakes in writing to make invest- 
ments in New Manhattan which would bring the value of 
his investment in New Manhattan as of March 30, 1979, 
up to the value of 60 shares of Manhattan as of the 





-record date, and who complies with such undertaking, 
Jill not have his holdings converted into cash as of the 

“effective Date. If the shareholder does not comply with 
his undertaking, his holdings will be automatically 
converted into cash as of March 30, 1979. 


The Applicants state that a shareholder of Manhattan or 
Fundex who held less than 60 shares of Manhattan (or 
less than the equivalent value of shares of Fundex) on 
the record date and who resides in a state or other juris- 
diction where shares of New Manhattan will not be per- 
mitted to be sold on or prior to March 30, 1979, will have 
his holdings converted into cash as of the Effective Date 
but will be entitled, on or before March 30, 1979, to 
exchange his shares of Manhattan or Fundex on a no 
lead basis for shares of Schuster or Liberty, provided 
that the aggregate value of shares exchanged and an 
additional investment equals the value of 60 shares of 
Manhattan as of the record date. This exchange 
privilege will be permitted notwithstanding the fact that 
those funds normally require an initial investment of 
$500 and shareholders of Fundex paid a lower initial 
sales load than those of Liberty or Schuster. Such 
additional investment will be permitted on a no lead 
basis even though Liberty and Schuster normally 
impose a sales charge. 


Applicants represent that Fundex and Manhattan have 
sapital loss carryforwards for Federal income tax 
_purposes at December 31, 1977, of approximately 
$603,000 and $162,111,000, respectively. At June 30, 
1978, Manhattan had net unrealized depreciation of 
approximately $3,489,823.00, while at the same date 
Fundex had net unrealized appreciation of approxi- 
mately $32,496. Applicants assert that since there is no 
assurance that capital gains will be realized against 
which the capital loss carryforwards may be offset or 
that unrealized depreciation or appreciation may be 
realized, no adjustments will be made in the aggregate 
net asset values of Fundex, Manhattan, or New Man- 
hattan to compensate shareholders for any potential 
Federal income tax impact which may result from the 
differences between the Applicants. 


Applicants state that it is proposed to call special 
meetings of shareholders of Fundex, Manhattan, and 
New Manhattan on November 29, 1978, to consider the 
Plan. The adoption of the Plan requires the affirmative 
vote of a majority of the outstanding shares of each of 
Fundex and New Manhattan and atwo-thirds majority of 
the outstanding shares of Manhattan. Applicants 
represent that because of the uncertainty of obtaining 
the two-thirds shareholder approval required of 
Manhattan, it may be necessary to adjourn the meeting 
of shareholders until December 28, 1978. In that event, 
the Effective Date of the merger would be December 29, 
1978, but if sufficient votes to approve the merger are 
-"present at the shareholders meetings scheduled for 
November 29, 1978, the management of Applicants will 


have to decide whether to make the Effective Date 
November 30, 1978 or December 29, 1978. The applica- 
tion states that shareholders of Fundex or Manhattan 
will be permitted to redeem their shares through the 
close of business on the last business day prior to the 
Effective Date, after which such requests will be 
deemed to be redemption requests for shares of New 
Manhattan. 


The proposed merger is also contingent upon the 
receipt of aruling from the Internal Revenue Service, or 
in lieu thereof, an opinion of counsel, to the effect that 
the Plan will constitute a tax free reorganization. Each of 
Fundex and Manhattan will, prior to the amount of 
undistributed net taxable investment income or net tax- 
able short term gains and shall make such other 
distributions as may be required for such companies to 
qualify as regulated investment companies under the 
Internal Revenue Code of 1954 if the Board of Directors 
of the corporation involved determines that it is in the 
best interest of the corporation to do so. 


Section 17(a) of the Act provides, in pertinent part, that 
it shall be unlawful for any affiliated person of a 
registered investment company, or any affiliated person 
of such person, knowingly to sell to such registered 
investment company any security or property. Section 
2(a)(3) of the Act provides, in part, that an affiliated 
person of another person means any person directly or 
indirectly controlling, controlled by, or under common 
control with, such other person. Applicants state that 
Fundex, Manhattan, New Manhattan, and CNA may be 
deemed to be affiliated persons of one another because 
the Boards of Directors and officers of Fundex, Man- 
hattan, and New Manhattan are identical and CNA 
provides investment advice to each other applicant and 
owns all of the outstanding capital stock of New Man- 
hattan. Section 17(b) of the Act provides, in pertinent 
part, that the Commission upon application, shall 
exempt a proposed transaction from the provisions of 
Section 17(a) if evidence establishes that the terms of 
the proposed transaction, including the consideration 
to be paid or received, are fair and reasonable and do not 
involve overreaching on the part of any person con- 
cerned, and that the proposed transaction is consistent 
with the policy of each registered investment company 
concerned and with the general purpose of the Act. 


Applicants submit that the terms of the proposed trans- 
action are reasonable and fair and do not involve over- 
reaching on the part of any person concerned. 
Applicants state that the aggregate expenses of 
consummating the reorganization are estimated to be 
$100,000. Under the agreement, such expenses are the 
obligation of New Manhattan in the event that the 
merger is effected and of Manhattan and Fundex in 
proportion to their respective net asset values as of the 
record date in the event that the merger is not effected. 
No brokerage commission or other fees (other than 
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nominal transfer taxes) will result from the transfer of 
assets from Manhattan and Fundex to New Manhattan 
pursuant to the merger. Applicants submit that the pro- 


reorganization, than of Fundex separately. In addition, > 
at July 24, 1978, Fundex had 584 shareholder accounts/_ 
of which 156 or 27% would be eliminated in the 


posed transaction is consistent with the investment 
policies of Fundex, Manhattan, and New Manhattan and 
with the general purposes and policies of the Act. 


Applicants assert that the reasons for the reorganization 
are largely economic. In the case of Manhattan, the 
application states that the reorganization will result ina 
lower expense ratio and will thereby: help Manhattan 
become a more viable economic entity. It is asserted 
that Manhattan’s expense ratio problem stems from the 
cost of servicing an inordinately large number of small 
shareholder accounts for a mutual fund of its size. At 
July 24, 1978, Manhattan had 91,768 shareholder 


accounts, of which approximately 3% hold shares 


having a value less than the annual cost of servicing the 
account. In effect, it is contended, the large shareholder 
accounts bear the burden of servicing the small 
accounts. The application states that it is estimated 
that, as a result of the reorganization, approximately 
30% of the Manhattan accounts (approximately 28,000 
accounts) would be eliminated, which would sub- 
stantially reduce the operating expenses of New 
Manhattan but, as of July 24, 1978, would only have 
reduced Manhattan assets by $1,846,306, or 4%. For the 
year ended December 31, 1977, Manhattan incurred 
$591,023 in transfer agent, proxy solicitations, share- 
holder reports and dividend disbursement expenses. If 
the reorganization had occurred on January 1, 1977 and, 
as a consequence, Manhattan had 28,000 fewer share- 
holder accounts in fiscal 1977, Manhattan would have 
saved a substantial portion of the $165,000 which it 
spent to maintain such accounts. Applicants estimate 
that the ratio of operating expenses to average net 
assets of New Manhattan for its first full year of 
operation would be approximately 1.5%, assuming net 
assets average approximately $47,000,000. This ratio 
compares with a 1.9% ratio for Manhattan for the year 
ended December 31, 1977. Applicants submit that the 
reorganization promotes the valid business purpose of 
Manhattan in becoming a more economically viable 
entity. 


The application states that, in the case of Fundex, the 
primary reason for the reorganization is to merge that 
small, uneconomic fund into a viable entity. For the year 
ended December 31, 1977, Fundex’s ratio of operating 
expenses to average net assets was 4.89% even though 
Fundex paid no management fee that year. In the 
opinion of the management of Fundex, its combination 
with Manhattan in New Manhattan will result in certain 
economies. The application states taht such items as 
fees of attorneys, auditors and custodians, expenses of 
preparation of shareholder reports, franchise taxes and 
possibly brokerage commissions, which are now paid 
by Fundex and Manhattan, will constitute a lower 
percentage of income of New Manhattan after the 
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reorganization. This will contribute somewhat to the 
reduced operating expenses of New Manhattan but, as 
of July 24, 1978, would only reduce Fundex’s assets by 
$10,448.90 or 2.25%. The application states that CNA 
has informed management of the funds that, if the 
reorganization is effected, certain of its clerical and 
administrative expenses in rendering services to the 
funds may be reduced. 


Section 14(a)(1) of the Act provides that no registered 
investment company shall make a public offering of 
securities of which such company is the issuer unless 
such company has a net worth of at least $100,000. 
Applicants state that the shares of common stock of 
New Manhattan to be offered and sold to existing share- 
holders of Fundex and Manhattan will be publicly 
offered to such shareholders through prospectuses 
included as part of the registration statement of New 
Manhattan. Applicants state that as of the time of the 
initial public offering of shares of New Manhattan to 
existing shareholders of Fundex and Manhattan, New 
Manhattan will have a net worth of only $1,000 and not 
$100,000 as required by Section 14(a)(1) of the Act. 


Applicants submit that Section 14(a)(1) of the Act was 
designed to assure that registered investment. 
companies do not engage in public offerings without 
sufficient net worth to meet their expenses and 
otherwise operate as viable economic entities. 
Applicants state that the exemption is sought only with 
regard to the public offering of shares of New Manhattan 
in the reorganization, and that once the reorganization 
is consummated, New Manhattan will have a net worth 
well in excess of $100,000. Applicants represent that it 
would be only when the reorganization is effected with 
regard to either Manhattan or Fundex, that New 
Manhattan would make a public offering to the general 
public. Applicants submit that the requested exemption 
from Section 14(a)(1) of the Act is necessary and 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


Rule 22c-1 promulgated under Section 22(c) of the Act 
provides, in pertinent part, that no registered invest- 
ment company issuing any redeemable security, no 
person designated in such issuer’s prospectus as 
authorized to consummate transactions in any such 
security, and no principal underwriter of, or dealer in, 
any such security shall sell, redeem, or repurchase any 
such security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for redemption 
or of an order to purchase or sell such security. 


Applicants state that the requirements of Rule 22c-1 





may not be met by the proposed transaction if such rule 
3 deemed to apply to shares issued in the 
» eorganization because the net asset values per share of 
Fundex, Manhattan and New Manhattan for purposes of 
the exchange are to be determined as of the close of 
trading on the New York Stock Exchange on the last day 
such Exchange is open for unrestricted tgrading prior to 
the Effective Date. Applicants also represent that under 
Maryland General Corporation law shareholders of 
Manhattan who perfect appraisal rights are entitled to 
receive the “fair value” of their shares at the close of 
business on the date of the vote approving the agree- 
ment of merger. 


If the Effective Date is on Friday, December 29, because 
of the need for an adjourned meeting to solicit further 
proxies, the respective net asset values of Fundex and 
Manhattan would be determined as of the close of 
business on Thursday, December 28 and shareholders 
of Manhattan who assert and perfect appraisal rights 
and those who do not would all receive the same price 
for their shares. In the event that sufficient votes to 
approve the Plan are present at the meetings of Fundex 
and Manhattan scheduled for November 29 the manage- 
ment of the funds would have to decide whether to make 
the Effective Date November 30, 1978, and thereby avoid 
the Rule 22c-1 problems or face those problems 
and have the Effective Date December 29, 1978. If 
management chooses the later alternative, it would 


srobably adopt the SEC’s position that Rule 22c-1 would 

“preempt the Maryland appraisal procedures, notwith- 
standing the fact that this position might not be binding 
upon Maryland courts. See Investment Company Act 
Release No. 8752 (April 10, 1975). 


Applicants submit that among the purposes for 
adoption of Rule 22c-1 was the prevention of speculative 
trading which the then existing “backward pricing” 
practices were believed to permit. They assert that 
computation of net asset value on the day prior to the 
Effective Date will prevent speculative trading by 
objecting shareholders of Manhattan who would have 
the option to elect to pursue the appraisal remedy based 
on the voting date or accept the exchange price based on 
the Effective Date. Applicants assert then that the 
requested exemption is designed to implement the 
basic purposes of the Rule and that the exemption is 
necessary and appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of 
the Act. 


Section 11(a) provides, in part, that it shall be unlawful 
for any registered open-end company or any principal 
underwriter for such a company to make cause to be 
made an offer to the holder of a security of such 
company or any other open-end investment company to 
xchange his security for a security in the same or 
“ another such company on any other basis other than 


relative net asset values; of the securities to be 
exchanged, unless the terr ns of the offer have first been 
submitted to and approved: by the Commission. Section 
22(d) of the Act and Rule 22d-1 thereunder provide, in 
pertinent part, that no rec jistered investment company 
or principal underwriter t hereof shall sell any redeem- 
abie security issued by :such company to any person 
except at a current offt2ring price described in the 
prospectus. 


The application states that since shareholders of 
Fundex, who will be perr nitted to exchange their shares 
for shares of Schuster or Liberty without sales charge or 
other fee and withouit complying with the usual 
minimum investment of $500, paid a lower initial sales 
charge than the shareholders of Schuseter or Liberty, 
such exchanges by Fiundex shareholders might be 
deemed to be on abasis other than net asset value of the 
respective securities to be exchanged, and hence not in 
compliance with Section 11(a) of the Act. 


Applicants submit that: Section 11(a) of the Act was 
designed to assure that the net asset value of one invest- 
ment company is not cliluted through an exchange and 
that the shareholders of each cornpany are treated 
fairly. Applicants assert that it is not unfair to the share- 
holders of Schuster and Liberty to increase the assets of 
these companies through a one-tirne exchange by a 
specific and limited number of Fuindex shareholders 
who purchased their shares a decade ago. The 
application asserts that there will be no dilution of net 
asset value for Liberty and Schuster, because the 
Fundex shareholders will be providing full net asset 
value for their shares, and that the :equested exemption 
from Section 11(a) of the Act is necessary and 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provis:ions of the Act. 


The application states that the shiares of Schuster and 
Liberty are sold by CNA as principal underwriter at a 
public offering price which includes a sales load. 
Applicants state that certain shareholders of Fundex 
and Manhattan will be able to exch ange their shares and 
make additional investments in Sc:huster or Liberty at no 
load and without cornpliance with the usual exchange 
privilege minimum of $500. 


Applicants state that Section 2:2(d) of the Act and Rule 
22d-1 thereunder were desiigned to assure that 
purchasers of shares of a_ registered investment 
company are treated similarly. Applicants assert that 
the shareholders of Fundex a'nd Manhattan, who would 
be covered by the exemption , are a specific and limited 
class and that the exemptior: would be in effect for only 
a limited period of time. Applicants submit, therefore, 
that the requested exempt.ion from the provisions of 
Section 22(d) and Rule 22d-1 thereunder is necessary 
and appropriate im the public interest and consistent 
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with the protection of investor:s and the purposes fairly 
intended by the policy and provisions of the Act. 


Section 6(c) of the Act provides, in part, that the 
Commission, by order up:on application, may 
conditionally or unconditionally exempt any person, 
security, or transaction, or ~eiwny class of persons, 
securities, or transactions fron) any provision or pro- 
visions of the Act and the rules pi °omulgated thereunder, 
if and to the extent such exeniption is necessary or 
appropriate in the public intere:st and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than November 3, 1978, at 5:30 p.m., sub- 
mit to the Commission in writing a request for a hearing 
on the matter accompanied by ia statement as to the 
nature of his interest, the reason for such request, and 
the issues, if any, of fact or law proposed to be contro- 
verted, or he may request that he be notified if the 
Commission shall order a hearirig thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant(s) at the 
address(es) stated iabove. Proof of such service (by 
affidavit, or in case of an attorney-at-law, by certificate) 
shall be filed contem poraneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application will be is:sued as of course following said 
date unless the Commiission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any pastponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY’ ACT OF 1940 
Release No. 10431/October 11, 1978 


In the Matter of 

IDS PROGRESSIVE FUND, INC. 
1000 Roanoke Building 
Minneapolis, Minnesota 554102 


STANDARD SECURITY HOLDING CORPORATION 
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STANDARD SECURITY LIFE INSURANCE 
COMPANY OF NEW YORK 

485 Madison Avenue 

New York, New York 10022 


(812-4341) 


ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING A PROPOSED TRANSACTION FROM THE 
PROVISIONS OF SECTION 17(a) OF THE ACT. 


IDS Progressive Fund, Inc. (“Fund”), an open-end 
diversified, management investment company regis- 
tered under the Investment Company Act of 1940 
(‘Act’), Standard Security Holding Corporation 
(“Holding Company”) and Standard Security Life 
Insurance Company of New York (“Life Insurance 
Company”) (hereinafter collectively, “Applicants”) filed 
an application on August 2, 1978, and amendments 
thereto on August 25, 1978, September 29, 1978, 
pursuant to Section 17(b) of the Act, for an order of the 
Commission exempting from the provisions of Section 
17(a) of the Act the proposed exchange of 93,100 shares 
of Life Insurance Company common stock currently 
held by the Fund for 93,100 shares of common stock and 
9,310 shares of cumulative preferred stock of the 
Holding Company (‘‘Exchange Offer’’). In summary, the 
amendment dated June 23, 1978 (“Amendment”), 
represents that the terms of the preferred stock to be 
received by the shareholders of the Life Insurance 
Company who participate in the proposed Exchange ~ 
Offer have been changed from non-cumulative to 
cumulative with respect to the payment of dividends. 
According to the Amendment, the exchange rate will 
remain the same for all the participants in the proposed 
Exchange Offer and that, accordingly, the Fund will 
receive 93,100 shares of Holding Company common 
stock and 9,310 shares of Holding Company cumulative 
preferred stock with a $.55 yearly dividend per share. 
Applicants further state that this cumulative preferred 
stock offered by the Holding Company represents only a 
small portion of the stock to be exchanged in the pro- 
posed Exchange Offer. On the basis of the foregoing, 
Applicants assert that the change in the terms of the 
Holding Company preferred stock from non-cumulative 
to cumulative dividends makes no material change in 
the fairness of the proposed Exchange Offer under the 
provisions of Section 17(b) of the Act; and that, if any- 
thing, this change from non-cumulative to cumulative 
dividends is slightly more favorable to the Fund. 


On September 15, 1978, a notice (Investment Company 
Act Release No. 10410) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing, and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 





The matter having been considered, it is found that the 
terms of the proposed transaction, including the 
~ Consideration to be paid or received, are reasonable and 
fair and do not involve overreaching on the part of any 
person concerned, and that the proposed transaction is 
consistent with the policy of the Fund and with the 
general purpose of the Act. Accordingly, 


IT iS ORDERED PURSUANT to Section 17(b) of the Act, 
that the proposed exchange of 93,100 shares of Life 
Insurance Company common stock currently held by 
the Fund for 93,100 shares of common stock and 9,310 
shares of cumulative convertible preferred stock of the 
Holding Company be, and hereby is, exempted from the 
provisions of Section 17(a) of the Act, effective forth- 
with. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons - 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10432/October 11, 1978 


In the Matter of 


PILGRIM FUND INC. 
and 


PILGRIM FORMULA SHARES, INC. 
185 Cross Street 
Fort Lee, New Jersey 07024 


(812-4336) 


ORDER PURSUANT TO SECTION 17(b) EXEMPTING A 
PROPOSED TRANSACTION FROM SECTION 17(a) 
AND PURSUANT TO SECTION 17(d) AND RULE 17d-1 
PERMITTING PARTICIPATION IN SUCH TRANS- 
ACTION 


Pilgrim Fund Inc. (“Pilgrim”) and Pilgrim Formula 
Shares, Inc. (“PFS”) (collectively, “Applicants”), both 
open-end, diversified management investment compa- 
nies registered under the Investment Company Act of 
1940 (“Act”), filed an application on July 20, 1978 and an 
amendment thereto on September 1, 1978, for an order, 
pursuant to Section 17(b) of the Act, exempting from the 
provisions of Section 17(a) of the Act a proposed sale of 
the assets of PFS in exchange for shares of Pilgrim, and 
pursuant to Section 17(d) of the Act and Rule 17d-1 
thereunder, permitting Pilgrim Management Corpora- 
* tion (“Management”), the investment manager of both 


Pilgrim and PFS, to pay certain expenses incurred by 
Applicants in the proposed transaction. 


On September 15, 1978, the Commission issued a 
notice of filing of said application (Investment Company 
Act Release No. 10408). The notice gave interested 
persons an opportunity to request a hearing and stated 
that an order disposing of the application would be 
issued as of course unless a hearing should be ordered. 
No request for a hearing has been filed and the Commis- 
sion has not ordered a hearing. 


The matter having been considered, it is found on the 
basis of the information stated in the application that 
the terms of the proposed transaction are reasonable 
and fair and do not involve overreaching on the part of 
any person concerned and that the proposed trans- 
action is consistent with the policies of Pilgrim and PFS 
and with the general purposes of the Act. It is further 
found on the basis of the information stated in the 
application that the participation of Pilgrim and PFS in 
the proposed transaction is consistent with the pro- 
visions, policies, and purposes of the Act and that the 
participation of Pilgrim and PFS is not on a basis less 
advantageous than that of other participants. 
Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed sale of the assets of PFS in exchange 
for shares of Pilgrim be, and hereby is, exempted from 
the provisions of Section 17(a) of the Act. 


IT IS FURTHER ORDERED, pursuant to Section 17(d) of 
the Act and Rule 17d-1 thereunder, that the application 
to permit Management to participate in the proposed 
transaction be, and hereby is, granted, effective forth- 
with. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10433/October 12, 1978 


In the Matter of 


EDUCATORS LIFE INSURANCE COMPANY OF 
AMERICA 


EDUCATORS LIFE INSURANCE COMPANY SEPARATE 
ACCOUNT A 


HORACE MANN LIFE INSURANCE COMPANY 
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HORACE MANN LIFE INSURANCE COMPANY 
SEPARATE ACCOUNT B 


HORACE MANN FUND, INC. 
One Horace Mann Plaza 
Springfield, IL 62715 


and 


LIFE INSURANCE COMPANY OF NORTH AMERICA 


LIFE INSURANCE COMPANY OF NORTH AMERICA 
SEPARATE ACCOUNT A 

1500 Arch Street 

Philadelphia, PA 19101 


and 


NEA MUTUAL FUND, INC. 
7900 Westpark Drive 
McLean, VA 22102 


(812-4342) 


ORDER PURSUANT TO SECTIONS 26(b) AND 11 OF 
THE ACT APPROVING THE SUBSTITUTION OF 
SECURITIES HELD BY THREE UNIT INVESTMENT 
TRUSTS AND PURSUANT TO SECTION 17(b) OF THE 
ACT EXEMPTING A PROPOSED TRANSACTION FROM 
THE PROVISIONS OF SECTION 17(a) OF THE ACT, 
AND PURSUANT TO SECTION 17(d) OF THE ACT AND 
RULE 17d-1 THEREUNDER PERMITTING A PROPOSED 
TRANSACTION 


Educators Life Insurance Company of America 
(“Educators”), Depositor of Educators Life Insurance 
Company Separate Account A (“Separate Account A”), 
a unit investment trust registered under the Investment 
Company Act of 1940 (“Act”), Horace Mann Life 
Insurance Company (‘HM Life”), Depositor of Horace 
Mann Life Insurance Company Separate Account B 


(“Separate Account B”), a unit investment trust 
registered under the Act, Life Insurance Company of 
North America (“LINA”), Depositor of Life Insurance 
Company of North America Separate Account A (“LINA 
Separate Account’), a unit investment trust registered 
under the Act, Horace Mann Fund, Inc. (“HMF”), an 
open-end management investment company registered 
under the Act, and NEA Mutual Fund, Inc. (“NEAMF”), 
an open-end management investment company 
registered under the Act, filed an application on August 
2, 1978, and amendments thereto on September 5, 1978, 
and September 11, 1978, seeking, to the extent 
necessary, an Order pursuant to Sections 26(b) and 11 
of the Act approving the substitution of the Securities 
held by Separate Account A, Separate Account B and 
LINA Separate Account (collectively the “Separate 
Accounts”) with respect to all contracts of the Separate 
Accounts whose underlying investment medium 
consists of shares of NEAMF. The Application further 
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seeks, to the extent necessary, an Order pursuant to. 
Section 17(b) of the Act for exemption from Secti/ 
17(a) of the Act and pursuant to Section 17(d) of the At 
and ‘Rule 17d-1 thereunder, to permit the purchase of 
assets of NEAMF by HMF in return for shares of HMF to 
be issued at net asset value. 


On September 13, 1978, anotice was issued (Investment 
Company Act Release No. 10399) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No request 
for ahearing has been filed and the Commission has not 
ordered a hearing. The matter has been considered, and 
it is found that the granting of the requested order is 
appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT IS ORDERED, pursuant to Sections 11 and 26(b) of 
the Act, that the proposed substitutions of securities 
be, and they hereby are, approved, effective forthwith, 
and 


IT iS FURTHER ORDERED, pursuant to Section 17(b) of 
the Act, that the proposed purchase of the assets of 
NEAMF by HMF be, and hereby is, exempted from th~ 
provisions of Section 17(a) of the Act, to the exte 

necessary, and : 


IT 1S FURTHER ORDERED, pursuant to Section 17(d) of 
the Act and Rule 17d-1 thereunder that said application 
to permit the proposed transaction be and hereby is 
granted, effective forthwith. 


For the Commission, by the Division of Investmeni 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10434/October 12, 1978 


In the Matter of 

CONTINENTAL ASSURANCE COMPANY 

and 

CONTINENTAL ASSURANCE COMPANY SEPARATE 
ACCOUNT (B) 


CNA Plaza 
Chicago, IL 





(812-4142) 


_ARDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTIONS 22(e), 27(c)(1) AND 27(d) OF THE ACT 


Continental Assurance Company (“CAC”), an Illinois 
stock life insurance company, and Continental 
Assurance Company Separate Account (B), a separate 
account of CAC registered under the Investment 
Company Act of 1940 (the “Act”) as an open-end 
diversified management investment company (herein- 
after collectively referred to as “Applicants’”), filed an 
application on June 2, 1977, and an amendment thereto 
on August 7, 1978, pursuant to Section 6(c) of the Act 
for an order exempting Applicants from the provisions 
of Sections 22(e), 27(c)(1) and 27(d) of the Act to the 
extent necessary to permit compliance by applicants 
with certain provisions of the Education Code of the 
State of Texas. 


On September 1, 1978, the Commission issued a notice 
(Investment Company Act Release No. 10387) of the 
filing of the Application. The notice gave interested 
persons an opportunity to request a hearing and stated 
that an order disposing of the application would be 
issued as of course unless a hearing should be ordered. 
No requests for a hearing have been filed and the 
..Commission has not ordered a hearing. 


-“The matter has been considered and it has been found 
that the granting of the requested order and exemptions 
is appropriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 


IT iS ORDERED, pursuant to Section 6(c) of the Act, that 
the application for exemption from the provisions of 
Sections 22(e), 27(c)(1) and 27(d) of the Act to the extent 
necessary to permit compliance with certain provisions 
of the Education Code of the State of Texas as it would 
apply to payments made on variable annuity contracts 
subsequent to the date of the requested order, be, and 
hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10435/October 12, 1978 


a 


“In the Matter of 


_ NEW YORK MUNICIPAL TRUST, SERIES 1 


(AND SUBSEQUENT SERIES) 


and 


BEAR, STEARNS & CO. 
55 Water Street 
New York, New York 10041 


(812-4362) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT REQUESTING AN ORDER 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
SECTIONS 14(a) AND 22(d) OF THE ACT AND RULES 
19b-1 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that New York Municipal 
Trust, Series 1 (and Subsequent Series)(“Trust”), a unit 
investment trust registered under the Investment 
Company Act of 1940 (“Act”), and its sponsor, Bear, 
Stearns & Co. (“Sponsor”) (collectively, “Applicants”) 
have filed an application on August 31, 1978, and an 
amendment thereto on October 11, 1978, requesting an 
order, pursuant to Section 6(c) of the Act, exempting 
Series 1 of the Trust, and subsequent series thereof, 
from the provisions of Sections 14(a) and 22(d) of the 
Act and Rules 19b-1 and 22c-1 thereunder. All interested 
persons are referred to the application on file with the 
Commission for a statement of the representations con- 
tained therein, which are summarized below. 


According to application, the various series of the Trust 
will be created under the laws of New York pursuant to a 
separate trust Agreement for each such series, under 
which the Bradford Trust Company shall act as Trustee, 
the Sponsor shall act as such, and Standard and Poors 
Corporation shall act as Evaluator. Each Agreement will 
contain standard terms and conditions of trust common 
to Series 1 and all subsequent series (collectively 
“Series”), and each Agreement will be executed and 
delivered on or before the time the registration state- 
ment filed pursuant to the Securities Act of 1933 
becomes effective for each Series. 


The application states that, pursuant to each Agree- 
ment, the Sponsor will deposit with the Trustee Debt 
Obligations which the Sponsor shall have accumulated 
for such purpose, in a principal amount at least equal to 
the aggregate for such purpose, in a principal amnount 
at least equal to the aggregate offering price of the units 
(“Units”) of the Series to be offered. Simultaneously 
with such deposit, the Trustee will deliver to the 
Sponsor registered certificates for the Units, which will 
represent the entire ownership of the Series. The 
Sponsor will then offer the Units for sale to the public. 
Series 1 will consist of debt obligations in a principal 
amount of at least $10,000,000, which will be deposited 
with the Trustee in exchange for 10,000 Units of Series 
1. 
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According to the Applicants, the Debt Obligations will 
not be pledged or in any manner subjected to any debt at 
any time after the Debt Obligations are deposited in the 
Trust, with the exception of the lien of the Trustee as 
security for certain liabilities as set forth in the Agree- 
ment. The Applicants state that the Debt Obligations 
will be long-term, interest-bearing debt obligations, the 
interest on which will be exempt from Federal income 
taxation. The application further states that each Series 
will consist of Debt Obligations, such Debt Obligations 
as may have been acquired in exchange or substitution 
for Debt Obligations upon certain refunding, accrued 
and undistributed interest and undistributed cash. 
Certain of the Debt Obligations may from time to time be 
sold under the special circumstances set forth in the 
Agreement, or may be redeemed or may mature in 
accordance with their terms. Under certain circum- 
stances, according to the application, where the 
Sponsor believes that the retention of certain Debt 
Obligations may be detrimental to any Series, suchas a 
default in the payment of principal or interest, the 
Sponsor may direct the Trustee to dispose of such Debt 
Obligation. In such cases, the proceeds therefrom will 
be distributed to the Unitholders and may not be 
reinvested. 


According to the Application, each Unit of a Series will 
represent a fractional undivided interest in such Series. 
Units will remain outstanding until redeemed or until 
the termination of the Agreement. The application 
states that the Agreement, with respect to any particular 
Series, may be terminated (1) by agreement of 100% of 
the holders of the then outstanding Units of such 
Series, or (2) if the value of the Debt Obligations in a 
particular Series falls below 40% of the aggregate 
principal amount of the Debt Obligations originally 
deposited in such Series, upon direction of the Sponsor 
to the Trustee: provided, however, that in no event shall 
a Series continue beyond the earlier of the disposition of 
the last Debt Obligation in the Series or the end of the 
calendar year preceding the fiftieth anniversary of the 
Series. 


The Applicants assert that following the deposit of Debt 
Obligations in the Series by the Sponsor with the 
Trustee, and following the effectiveness of a Series’ 
registration statement under the Securities Act of 1933 
and clearance by the securities authorities of the various 
states, the Sponsor intends to offer the Units to the 
public at the public offering price set forth in the 
prospectus for such Series, plus a sales charge of 4 
Y2% . The Applicants further state that, during the initial 
offering period of each Series, a purchaser of 100 or 
more Units will be entitled to a discount of $5.00 per Unit 
from the public offering price. According to the applica- 
tion, the Sponsor, while under no obligation to do so, 
intends to maintain a market for the Units and 
continuously to offer to purchase such Units at prices in 
excess of the redemption price as set forth in the Agree- 
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ment. Applicants assert that, absent such a market, 
Unitholders may be able to dispose of their Units only t _ 
redemption to the Trustee. ~ 


Section 14(a) 


Section 14(a) of the Act provides, in part, that no 
registered investment company and no principal under- 
writer for such company, shall make a public offering of 
securities of which such company is the issuer, unless 
(1) the company has a net worth of at least $100,000; (2) 
such company has previously made a public offering of 
its securities, and at the time of such offering had a net 
worth of at least $100,000; or (3) provision is made in 
connection with registration of such securities under 
the Securities Act of 1933 that such company will obtain 
a net worth of at least $100,000 from not more than 
twenty-five responsible persons within ninety days of 
the effective date of such registration, and that, 
otherwise, the entire proceeds received by such 
company shall be refunded to any subscriber, including 
any sales load, on demand and without any deduction. 


Applicants request an order, pursuant to Section 6(c) of 
the Act, exempting each Series from compliance with 
the provisions of Section 14(a) of the Act. In support of 
the requested exemption, Applicants represent that the 
Sponsor agrees to: (1) refund the sales load to 
purchasers of Units in any Series if, within 90 days of the 
effective date of the registration under the Securitie 
Act of 1933, the net worth of such Series is reduced to 
less than $100,000 or if such Series is terminated; (2) 
instruct the Trustee, on the date of deposit of the Debt 
Obligations in any Series, that if such Series shall at any 
time have a net worth of less than 40% of the aggregate 
principal amount of the Debt Obligations originally 
deposited in such Series as a result of Sponsor 
redemption of unsold Units of such Series the Trustee 
shall terminate such Series in the manner provided in 
the Agreement with respect to such Series and 
distribute any Debt Obligations or other assets 
deposited with the Trustee pursuant to such Agreement 
as provided therein; and (3) in event of termination for 
the reasons described in (2) above, to refund any sales 
load to any purchaser of Units purchased from the 
Sponsor. Such refund shall be made directly by the 
Sponsor or any underwriter of the Units, without 
deduction to each Unitholder at his address appearing 
in the Trustee’s registration books. 


Section 22(d) 


The Applicants propose to afford Unitholders of each 
Series the option automatically to reinvest income and 
principal distributions into Units of Series to be issued 
in the future (“Future Series”) or, if no Future Series is 
available, into Units of a previously formed Series whic’ 
have been purchased by the Sponsor in the secondat. 

market and with respect to which the Sponsor has a 





currently effective registration statement (“Secondary 

eries”) (Future Series and Secondary Series referred 
__ 4, collectively, as “Available Series’), such 
reinvestment to be made at a reduced saies charge. 
Applicants propose to offer such option (“Plan”) to only 
those Unitholders who elect to receive semi-annual 
distributions of principal and interest. Under -Appli- 
cants’ proposal, a Unitholder will be able to join the Plan 
at any time by delivering an authorization form to the 
Trustee; a participant may withdraw from the Plan at any 
time upon written notice to the Trustee. Once delivered 
to the Trustee, the authorization form will constitute a 
valid election to participate in the Plan with respect to all 
Units purchased in the Series (and with respect to Plan 
Units purchased with the distributions from the Units 
purchased in such Series) for each distribution as long 
as the Unitholder continues to participate in the Plan. 


According to the application, each Plan participant will 
have his interest and principal distributions reinvested 
on each semiannual Payment Date in Units of the other 
currently Available Series. Applicants state that the 
Sponsor intends that an Available Series will be offered 
on or about each semi-annual Record Date, which shall 
be June 1 and December 1 of each year. If (a) the 
Sponsor does not have a currently effective Available 
Series on any Payment Date or (b) the Available Series 
materially differs from the Trust in the opinion of the 
Sponsor, then the Sponsor intends to suspend the Plan 
‘nd distribute to each participant his regular semi- 
_anual distribution. If the Plan is so suspended, it will 
resume with the next semi-annual Payment Date. The 
application further states that, on or about each semi- 
annual Record Date, acurrent Prospectus relating to the 
Available Series will be mailed to each Plan participant 
along with a letter reminding each participant that Plan 
Units are being purchased for him unless he notifies the 
Trustee by the Payment Date that he no longer wishes to 
participate in the Plan or the transaction. Applicants 
state that if a Future Series has not been declared 
effective in sufficient time to distribute final 
prospectuses, and a then currently effective Secondary 
Series is not available, the Plan will be suspended with 
respect to that Payment Date and recommenced with 
the next Payment Date. In such case the participant 
would receive his normal cash distribution. The 
application further states that both the Sponsor and the 
Trustee reserve the right to suspend, modify or 
terminate the Plan at any time and that notice of such 
action will be given to each participant. 


Applicants state that, under the Plan, fractional Units 
will be purchased from the Sponsor at a price equal to 
the aggregate offering price:‘per Unit of the Debt Obliga- 
tions in the Available Series portfolio divided by 100, 
plus a sales charge equal to 3.627% of the offering side 
evaluation of such Debt Obligations (or 3%% of the 
‘ffering price per Plan Unit), plus accrued interest, 
_ 4ther than the 4%2% sales load which is applied to all 
primary and secondary sales of Units in each Series. 


Section 22(d) of the Act provides, in pertinent part, that 
no registered investment company shall sell any 
redeemable security issued by it to any person except 
either to or through a principal underwriter for 
distribution or at a current public offering price 
described in the prospectus, and, if such class of 
security is being currently offered to the public by or 
through an underwriter, no principal underwriter of such 
security and no dealer shall sell any such security to any 
person except a dealer, a principal underwriter, or to the 
issuer except at acurrent public offering price described 
in the prospectus. 


Applicants request an order pursuant to Section 6(c) of 
the Act exempting the Plan offered with respect to each 
Series from the provisions of Section 22(d) of the Act. In 
support of their request. Applicants assert that applying 
a sales charge for Plan purchases at less than the 
customary 4%2% charge is both beneficial to Plan 
participants and warranted in light of the related cost 
savings. Applicants state that approximately 3% of the 
customary 412% sales charge is attributable to the 
efforts of the initial soliciting broker. Since each 
Available Series will be substantially similar to the 
Series initially purchased by the participant, except for 
the exact make-up of the bond portfolio, selling and 
counseling effort is reduced. The Applicants assert that 
the participant may seek professional advice from his 
broker with respect to participation in any particular 
Available Series. They also assert that acharge of 1 12% 
of the price per Plan Unit is a reasonable and justifiable 
expense to be allocated by the Sponsor to the soliciting 
broker for his professional assistance to a participant in 
connection with each Available Series. For this 
purpose, a participant may designate the broker entitled 
to receive such commission. If no broker is so desig- 
nated, the Sponsor will retain the commission. 
Applicants further assert that implementation and 
continuation of the Plan will create special 
out-of-pocket costs which should be borne by the Plan 
participants, and that the Sponsor believes that such 
out-of-pocket expenses will amount to 1% of the price 
per Plan Unit. Applicants further state that prior 
experience indicates that the out-of-pocket costs of 
establishing each Series will represent approximately 
1% of the public offering price of the Units of the 
Available Series. Applicants represent that all such 
costs will be covered in the proposed 3 %% sales 
charge. Thus, Applicants conclude that the proposed 
3%% sales charge for Plan purchases not only passes 
through certain cost savings to Plan participants but 
also charges such persons for reasonable expenses 
related to the creation of the Plan, and for fees relating 
to periodic, professional financial advice. 


Rule 19b-1 


Rule 19b-1(a) promulgated under the Act provides, in 
pertinent part, that no registered investment company 
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which is a “regulated investment company” as defined 
in Section 851 of the Internal Revenue Code of 1954 shall 
distribute more than one capital gain distribution per 
taxable year. Rule 19b-1(b) contains a similar 
prohibition for a company not a “regulated investment 
company”, but permits a unit investment trust to 
distribute capital gain dividends received from a 
“regulated investment company” within a reasonable 
time after such receipt. 


According to the application, distributions of interest to 
Unitholders of the various Series will be either monthly 
or semi-annually, depending on the distribution plan 
selected by the participant. Distributions of principal, if 
any, will be made semi-annually. Applicants state that 
distributions of principal containing capital gains may 
occur in two instances: (1) when an issuer calls or 
redeems an issue in the portfolio, and (2) when Units are 
redeemed by the Trustee and Debt Obligations are sold 
to provide the funds necessary for redemption. In such 
instances, the Applicants assert that a Unitholder may 
receive funds constituting capital gains, since, in some 
cases, the Debt Obligations sold may have appreciated 
since their initial deposit in the Series. Applicants 
anticipate that no capital gains will arise from the sale of 
Debt Obligations which may occur upon default on pay- 
ment of principal or interest, or the occurrence of other 
factors which in the opinion of the Sponsor would make 
the retention of such Debt Obligations detrimental to 
the Series. 


Applicants request an order, pursuant to Section 6(c) of 
the Act, exempting the Series from the provisions of 
Rule 19b-1 under the Act. In support of their request, 
Applicants assert that the purpose, in part, of Rule 
19b-1(b) is to avoid forcing unit investment trusts to 
accumulate valid distributions throughout the year and 
distribute them only at year end, and that the operations 
of the Trust are squarely within the purpose of such pro- 
visions. Applicants further assert that the dangers 
against which Rule 19b-1 was intended to guard do not 
exist in the situation at hand since neither the Sponsor 
nor the Trustee can directly control the events which 
might trigger capital gains. In addition, Applicants state 
that the amounts involved in a normal distribution of 
principal are relatively small in comparison to the 
normal interest distribution, and the nature of such 
distributions are clearly indicated in accompanying 
reports to Unitholders. 


Rule 22c-1 


Rule 22c-1 under the Act provides, in pertinent part, that 
no registered investment company issuing any redeem- 
able security shall sell, redeem, or repurchase any such 
security except at a price based on the current net asset 
value of such security which is next computed after 
receipt of a tender of such security for redemption or 
receipt of an order to purchase or sell such security. 
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The Applicants state that, following the initial offering _ 
period, the Sponsor intends to offer to purchase and sel” 
Units in the secondary market at prices based on thes 
offering side evaluation of the Debt Obligations in each 
Series, determined on the last business day of each 
week, effective for all purchases and sales made during 
the following week. Applicants assert that the pricing by 
the Sponsor in the secondary market will in no way 
affect any Series’ assets, and the public Unitholders wiil 
benefit from such pricing procedure by receiving a 
normally higher repurchase price for their Units without 
the cost of daily evaluations of the Units’ redemption 
value. In addition, Applicants state that the Sponsor has 
undertaken to adopt a procedure whereby the Evaluator, 
without a formal evaluation, will provide estimated 
evaluations on trading days based on both the offer and 
did prices of the Debt Obligations. In the case of a 
repurchase, if the Evaluator cannot state that the pre- 
vious Friday’s offering price is at least equal to the 
current bid price, the Sponsor will order a full 
evaluation. The Applicants further assert that, in order 
to protect itself against a decline in the current offering 
prices of the Debt Obligations, the Sponsor may, in its 
sole discretion, order a full evaluation in the event the 
previous Friday’s offering price is higher than the 
current offering price. The Sponsor further agrees, in 
the case of a resale of Units in the secondary market, 
that if the Evaluator cannot state that the previous 
Friday’s offering price is not more than one-half point 
($5.00 on a Unit representing $1,000 principal amount o 
underlying Debt Obligations) greater than the current 
offering price, a full evaluation will be ordered. The 
application further states that each Series will bear the 
costs of its weekly evaluation, that that the Sponsor will 
bear the costs of each full evaluation ordered pursuant 
to the conditions set forth in this paragraph. 


Applicants request, pursuant to Section 6(c) of the Act, 
an order exempting them from the provisions of Rule 
22c-1 to the extent it might otherwise apply to the afore- 
described secondary market activities of the Sponsor. In 
support thereof, the Applicants contend that Rule 22c-1 
has two purposes: (1) to eliminate or reduce any dilution 
of the value of outstanding redeemable securities of 
registered investment companies which might occur 
through the sale, redemption or repurchase of such 
securities at prices other than their current net asset 
values, and (2) to minimize speculation in the securities 
of registered investment companies. The Applicants 
state that the secondary market activities of the Sponsor 
and the manner for the acquisition by investors of Units 
in the secondary market may be deemed to violate Rule 
22c-1 because of the absence of daily pricing. 
Applicants contend, however, that the purposes of Rule 
22c-1 will not be offended by the Sponsor’s secondary 
market activities. According to the Applicants, only 
those investors who purchase Units in the secondary 
market at a price which is higher than the curreni 
offering price by one half point or less may be deemed to 





suffer any detriment from the lack of daily pricing. 

“owever, Applicants assert that such detriment would 

, Offset by the lower cost burden to each Series of 
~ having evaluations made on a weekly, rather than daily, 
basis. Applicants assert that the pricing of Units by the 
Sponsor in the secondary market will in no way dilute 
the assets of a Series and that Unitholders will benefit 
from the Sponsor's pricing procedure in the secondary 
market since they will normally receive a higher 
repurchase price for their Units than they could by 
redeeming their Units at the current net asset value. 
According to the Applicants, this will be accomplished 
without the cost burden to the Series of daily price 
evaluations of the Unit redemption price. In addition, 
the Applicants contend that speculation in the Units of 
any Series is unlikely in that weekly price changes are 
limited in the type of Debt Obligations which will held in 
the Trust. 


Applicants finally assert that in order to avoid the 
Sponsor’s receiving more than the specified sales 
charge on the resale of Units, the Sponsor undertakes 
not to resell any Units (including resales to the Plan) 
which it may repurchase at a price below the offering 
side evaluation of the Debt Obligations in any Series. 


Section 6(c) of the Act, in pertinent part, provides that 
the Commission, by order upon application, may 
conditionally or unconditionally exempt any person, 

‘curity, or transaction, or any class or classes or 
versons, securities, or transactions, from any provision 
or provisions of the Act or from any rule or regulation 
thereunder, if and to the extent that such exemption is 
necessary or appropriate in the public interest and 
consistent with protection of investors and the 
purposes fairly intended by the policy and provisions of 
the Act. 


NOTICE IS FURTHER GIVEN THAT ANY INTERESTED 
PERSON MAY, NOT LATER THAN November 3, 1978, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason for 
such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that he 
be notified if the Commission shall order a hearing 
thereon. Any. such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request shall be served personally of by mail upon 
Applicants at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and 
Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter 

‘ders a hearing upon request or upon the 
commission’s own motion. Persons who request a 


hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this matter, 
including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 8561/October 11, 1978 


SECURITIES AND EXCHANGE COMMISSION v. 
AMERICAN COMMONWEALTH FINANCIAL CORPOR- 
ATION, ET AL. (N/D Tex.) (CA 3-77-0648) 


Michael J. Stewart, Administrator of the Commission’s 
Fort Worth Regional Office, today announced that on 
September 5, 1978, the Honorable Patrick Higgin- 
botham, United States District Judge at Dallas, Texas, 
entered an order of permanent injunction against Paul 
James LeBlanc, Jr., Baton Rouge, Louisiana, enjoining 
him from further violations of the periodic reporting 
requirements of the Securities Exchange Act of 1934. 
LeBlanc consented to the injunction without admitting 
or denying the allegations in the Commission’s 
Complaint. The Complaint alleged that LeBlanc failed to 
disclose in filings with the Commission his interest in 
the securities of American Commonwealth Financial 
Corporation, Baton Rouge. LeBlanc further undertook 
to resign his position as a director of American 
Commonwealth Financial Corporation and not to 
become an officer, director, or beneficial owner of ten 
percent or more of the outstanding securities of any 
issuer which files periodic reports with the Commission 
or a national securities exchange. 





Litigation Release No. 8562/October 12, 1978 


S.E.C. v. TENNA CORPORATION, HARVEY A. LUDWIG 
Civil Action No. 78-1912 (D.D.C.) 


The Securities and Exchange Commission announced 
today the filing of a civil injunctive action in the United 
States District Court for the District of Columbia against 
Tenna Corporation, based in Cleveland, Ohio, and 
Harvey A. Ludwig, currently Vice Chairman of Tenna’s 
board, alleging violations of the anti-fraud, periodic 
reporting and proxy solicitation provisions of federal 
securities laws. 
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Simultaneous with the filing of the Complaint, Tenna 
and Ludwig consented, without admitting or denying 
the allegations of the Complaint, to the entry of Final 
Judgments of Permanent Injunction (“Final Judg- 
ments”) enjoining them from violations of Sections 
10(b), 13(a) and 14(a) of the Securities Exchange Act of 
1934 and Rules 10b-5, 12b-20, 13a-1, 13a-11, 13a-13, 
14a-3 and 14a-9 thereunder. 


The Commission’s Complaint alleges, among other 
things, that during the period from at least 1972 defen- 
dants Tenna, Ludwig and others have variously engaged 
in a course of business whereby they negotiated, and 
Tenna received, undisclosed illegal rebates totalling 
approximately $271,000 in connection with the 
shipment of Tenna products, in violation of the 
Shipping Act of 1916 (46 U.S.C 815). The Complaint 
alleges that the receipt of these rebates was improperly 
and/or not recorded on Tenna’s books and records. 


The Complaint further alleges that misuse of Tenna 
corporate assets including payments and reimburse- 
ments of vari  s personal expenses of the Ludwig 
family by Tenna, totalling at least $151,000, which was 
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not disclosed in any reports Tenna filed with the 
Commission and disseminated to the public prior to > 
1976. 


Finally the Complaint alleged that defendant Tenna 
failed to disclose the true nature of a $146,000 increase 
to income contained in the Annual Report on Form 10-K 
for fiscal year ended January 31, 1977. 


In addition to enjoining the defendants from further vio- 
lations of the aforementioned sections, the Court’s 
order enjoins Tenna and Ludwig from making and 
keeping, or causing to be made and kept, books, 
records and accounts, which, in reasonable detail, do 
not accurately and fairly reflect the transactions and dis- 
positions of the assets of Tenna, its affiliates and sub- 
sidiaries with regard to the matters alleged in the 
Commission’s Complaint. Further, the Final Judgment 
against Tenna provides that it will correct and amend its 
Annual Report on Form 10-K for the fiscal year ended 
January 1977 so that it fully discloses the nature of the 
$146,000 increase to income contained therein. 
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